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I_[e.m, OCBOECHMS AUCIHUILIMHBI. q)OpMI/IpOBaHI/Ie Y CTYACHTOB LECJIOCTHOIO HAY4YHO-
000CHOBAHHOTO MMPEACTABIICHHUA O CMBICIIC IIpaBa, €ro CyImrHOCTH W IMOHATHH, €0 OCHOBAaHUH U
MECTa B MHUPC, €ro HCHHOCTU W 3HAYUMOCTH, €ro poOJik B KU3HU UYCIIOBCKA, OGH.IGCTBa u
rocyaapcrTaa.

Ilian kypca:
Tema 1. . Ilpenmer punocoduu npasa

[Ipenmer  ¢unocopuun mnpaBa kKak nOpodbrema.  McropuuecKu-IOKTpUHATbHAS
BaprabenbHOCTh mpenMeTa (uinocoduu mpaBa W €ro WHBApHAaHTHOE sApo. JucuurumHapHas
IBOMCTBEHHOCTH (unocoduu mpaBa. dunocodus npasa kak ¢uiocodcekas Hayka, B Ipeselie
— WHTErpajbHasl 9acTh CHCTEMBbI (Qriocopuu. DMIHUPU3M H pAMOHATN3M B (rurocodckoi
TpaJULIMK UHTEIIPETALMU CYIIHOCTH IpaBa : aroCTEpUOPHAs TeHEepaIU3alksl U cUCTeMaTH3aus
OTIBITA contra anmpuopHast JeXyKIHs rpaBa u3 uaeu. HeopnasHauHoCTh sMmupu3ma B puocopun
mpaBa M dTHKe. J[Ba moOHATHUA ombiTa : THoceoiorumdeckoe (Jx.JIokk) u MopanbHOe (
moTianjckue Mopaiauctel — A.Cmut, A.®DepriocoH, @p.Xatuecon). “MopanbHas 4yBCTBO™ Kak
UHTYHIHMS 0cOO0T0 pojia, T. €. HEelOCpeACTBEHHOENepe)KBaHUEe-CXBAaTbIBAHNE MOPAJIbHBIX ( U
npaBoBbIX ) cwmbicioB. IlloTnanackue MopanucThl Kak MPEeAIIeCTBEHHUKHM KOHLEMLUN
HMOIMOHANIN3MA U (PEHOMEHOJIOTUHN B 3THKE U (uinocopuu mpasa. J[Ba TUNa panvoHaIU3Ma B
¢unocopun nmpasa, B 3aBUCUMOCTH OT pazIuuuil PUIOCOPCKUX METOJOB : MHTEJUIEKTYallbHas
untynuus ( b.Cnunosza ) win nuanextuka ( I'.I'erens ). Kputnueckas ¢unocopus M.Kanra :
peduexcuss ocHOBaHMM npaBa U (opMyiia KaTEropuyecKoro UMIIEpaTuBa MpaBa B MEPCIEKTHUBE
KPUTHKHU MpakTuyeckoro pazyma. I'.I'yro : ¢punocodus npaBa kak opuanyecKas IUCHUIUIMHA U
WHTETpalIbHAs YacTh IOPUCIPYACHIIUY : IOpUINYECcKas JOTMaTUKAa U TEOpHUs MpaBa — HUCTOPUS
npaBa — ¢unocodus npaa. Gumocodus mpaBa Kak 1EH3ypa W arojorus MO3UTHUBHOTO TIpaBa
[0 IPUHIUIIAM YHUCTOTO pa3yMma U OlL€HKa TeXHWYECKOH M MparMaTH4ecKoil 1enecoodpa3HoCTH
IIPABOIIOJIOKEHUH 110 SMIIUPUUECKUM JaHHBIM IOPUINYECKON aHTPOTIOIOTHH.

[IpoTuBOCTOSIHME MTOKTPUH €CTECTBEHHOrO IIpaBa M IOPUAUYECKOrO IMMO3UTHUBH3MA B
dunocopun mpaBa. PaznBoeHme mpaBa Ha ecrecTBeHHOE ( pa3yMHOE ) M TO3UTHUBHOE
(ycTaHOBJIEHHOE, MCKYCCTBEHHOE ) B €CTECTBEHHO-TIPABOBBIX JOKTPHUHAX KaK MOMBITKA BBIXOJA
3a MpeAesibl YCIOBHOCTEM HOPUAMYECKOM JOIrMAaTUKM M YHUCTO HOMHUHAIBHOIO TOHUMAaHHUS
MIPABOIOJ0KEHN U KaK CTPEMJICHHE YKOPEHUTh UX B KOCMOJIOTUYECKOM M OHTOJIOTHYECKOU
peaNbHOCTH B TEPCIEKTUBE HCTUHBI W crpaBemmuBocTu. “Ilpuponma” kak omnpeneneHue
BHYTPEHHETO CyllecTBa mpasa. [[puoputer ecTecTBEHHO-TIPABOBBIX HOPM U UX POJIb B Ka4€CTBE
Macirada s OLEHKH U KPUTHKHU TIO3UTUBHBIX 3aKOHOB. Paznuuenue npasa (jus) u 3akona (lex),
MOpaJIbHO-TIPAaBOBOM XapakTep apryMeHTauuu. [[mropanvs3mM ecTeCTBEHHO-ITPABOBBIX YUECHHM.
Paznuunble UCTONKOBaHWS TMOHATHH “TpUpOAbI” B  €CTECTBEHHO-TIPABOBOM  TpaaMIUU.



EcrecTBeHHOE mpaBo Kak 0OHapy>K€HHE U BhIpaKEHUE MEPBHUYHBIX €CTECTBEHHBIX MHCTHHKTOB.
Teonoruveckasi KOHIIETILIHUS : €CTECTBEHHOE MpaBO Kak OoxecTBeHHOE ycraHoBieHue ( doma
AKBUHCKMH M BBICOKas CXOJaCTMKa, TOMH3M U HeotoMusM, [ync Ckorr, Jlotep u
MPOTECTAHTCKUE BapHUaHThl €CTeCTBEHHOro mpaBa ).MuTeprperauus “npupoabl” B Mapaaurme
HOBOT'O €CTECTBO3HAHMS U TMOHATHE “‘colManbHON (u3uku”. EcTecTBeHHOE MpaBO Kak uaes U
JIOTOC TIpaBa, Kak IMpaBO KOHCTUTyHUpyromee ( jus constituendum ), B OTJIMYHE OT TO3UTUBHOTO
IpaBa Kak MpaBa yCTaHOBICHHOTO, KOHCTUTYHPOBAHHOTO ( jus constitutum). [To3uTuBHOE MTpaBo
KaK pe-Tipe3eHTalnus — Oosee Wil MEeHee BepHasl WM HeBepHas — EeCTECTBEHHOIO IpaBa Kak
npasoBoro Joroca. Kpusuc ( cep. XIX B.) u Bozpoxkaenue ( pydex XIX-XX BB., 40-50 rr. XX
B. ) €CTECTBECHHO-TIPABOBBIX Y4YCHUH. J[OKTpUHBI “BO3POKICHHOr0” €CTECTBEHHOI'O IpaBa B
I'epmanuu u Poccuu. “EcrecTtBenHoe mpaBo ¢ mensitomumcs coaepxkanuem” (P.Itammep ).
HoxTpunsl “cBobogHoro mpasa” ( E.Opmmux, A.KantopoBuu, P.Ilaynm, M.Jlepya u ap.) —
cucTeMaTHyecKkas KpUTHKa 3TaTu3ma B (uiocoduu mpasa. [Ipeobnaganue cpeau HOBEWIIMX
YUEHUN TEOJOrMYECKUX KOHLEMIUH — KaTOJMYEeCKUX (HEOTOMHUCTCKHUX) U  OTYaCTH
nporecTanTcTkux (O.bpynnep, XK.Ommtons u np.). J[Ba OCHOBHBIX BapHaHTa : PEIUTHO3HO-
AHTPONOJIOTUYECKUI1, OPUECHTUPOBAHHBIA HA AlPUOPUU YEIOBEYECKOTO OBITUS KaK JUYHOCTH (
K Maputen, K.Paumep, M.Meccuep, A.3aysp ), U  OHTONOIMYECKHil, YCTPEMIICHHBIH K
nocTpoeHuto oHtonoruu ¢opm mnpasa (D.Kunbcon, X.Y.bansrazap u ap.). Cerckue (Hhopmbl
oHronoruu npasa (P.Mapuuu). “EcrecTBeHHOE MpaBO” KaK OCBALICHHBIA TpaauLMedl TEpMUH
(TICEeBIOHUM)) [T aHTUTIO3UTUBUCTCKU OPHEHTUPOBAHHBIX (PUI0COPCKUX KOHIICTILUH.

IOpunnyeckuii Mo3UTUBU3M (JIETM3M) KaK peakLus Ha METAopHUIU3M, a0CTPaKTHOCTh U
HOPMAaTUBHYIO HEOIPEAEIEHHOCTh ‘‘ecTecTBeHHOro mpasa”’. Kiaccuueckas mnapagurma —
T.I'060c : He ucTHHA, HO BIACTHBIA aBTOPUTET TBOPUT 3aKoH. HecoBmajeHue 0pUIMUECKOro 1
obmedunocodckoro mozutuBusma ( O.Kont, I'.Cnencep ). HeroxaecTBEeHHOCTh MPaBOBOTO
HO3UTHUBU3MA U TPeOOBaHUS aBTOHOMUH IOPHUCIIPYAECHIUH, €€ HE3aBUCUMOCTH OT MeTa(pU3HUKH.
HpaBOBOﬁ MMO3UTUBU3M IIPOTUB IIPAaBOBOr0 MOpaIM3Ma. Tumsr HOPUINYCCKOTIO IMO3WUTHBU3MA.
HauBnblll, nnn pagukanbselid, gerusM ( [pxk.OcTHH) — Teopusi UMIEPAaTHUBOB, WM BJIACTHBIX
KOMaH/I, “TIpUKa30B cyBepeHa”. Bompoc O MOJTHOMOYMSX BJIACTH HE MMEET CMBICIA; BIACTh —
€/IMHCTBEHHBII HCTOYHUK BCEX MMOJIHOMOUYMH 1 00s13aHHOCTeH, factum brutum.

PednextuBnpii  mosutmBuzmM — [.Xapt, X.Kenpzen, K.Ilmurr, H.Jlyman.
PednexkTuBHBIH  MO3UTHBU3M  KaK  “MO3UTUBU3M C OrOBOpKamMu . JIBYCMBICIIEHHOCTH
aprymentanuu [.Xapra : HE0oOXOAMMOCTh M Pa3yMHOCTh HOPM, HAllEJICHHBIX Ha 3alUTy
JUYHOCTH, COOCTBEHHOCTH U JIOTOBOPOB, M JIESTUCTCKOE OTPUIIAHKE BO3MOXXHOCTU HETPABOBOTO
3aKOHA, KBaNU(UKAIKUA €CTECTBEHHO-TIPABOBOM U KPUTHUUECKH-(PHIOCO(KON apryMEeHTaIluu KakK
HeJopasyMeHus uiu omuOku. [IpaBo kak cucreMa HOPMHPYIOIIUX TMPaBWI — TIPABUI
00s3bIBaHUS W TIPAaBHJ TPEJOCTABICHHUS TMOJHOMOYMN, — TpEnoarampias IMocjieaHee
“mpaBUJIO MPU3HAHUS, KOTOPOE JIETUTUMUPYET MPABOMOPSIOK U BBOJUT B JICUCTBHE BCE €T0
HopMbl. [locnenHee npaBuilo Kak AEUCTBYIONIAss HOpMa MPABaB OTJIUYUE OT “‘OCHOBHOI HOPMBI™
X.Kenn3eHa.

“Uuctoe yuenue o npase” X.Kenb3eHa kak aHanuTHUYECKas TEOPHs MO3UTUBHOTO IpaBa.
Teoperuko-HayyHOe OOOCHOBaHHWE TEOPUM NIpaBa C OpHEHTAlMed Ha HEOKAaHTHAaHCTBO U
M.Bebepa. HepeneBaHTHOCTH [ TO3WTUBHOTO IMpaBa NEPCIEKTUB HCTUHHOCTH U
CHpaBeIMBOCTH ( SMOTHMBU3M M HOHKOTHUTHBM3M ). Hayka o mpaBe kak “cBOOOAHAas OT
LIEHHOCTEN’ cUCTeMa apryMeHTaluu, o0ocHOBaHUS M yHUGuKauuu. [IpaBo kak nepapxmdyeckuit
NOPSI0OK HOPMATUBHBIX TIOJHOMOYMH U MpaBUII, BOCXOAAIIMUHN K “OCHOBHON HOpMe”. OCHOBHBIE
MIPOTUBOPEYMUS KEJIb3€HOBCKOIO YHCTOro ydeHuss o mnpase. Daxtuyeckas “BCTPOECHHOCTH
NEepCHEeKTUBBI CIpaBeUIMBOCTH ( Hampumep, B (opme “KOJUIeKTUBHOW Oe3omacHOCTH” ) B
JeMCTBYIOIEE MPaBO M IMPABONOPAJOK U HEAJEKBATHOCTb (DOpMyibl “Mr000€ MPOU3BOJIBHOE
coJiepsKaHue MOXKET cTaTh HOpMoOH mnpasa’. [lapanokc “OCHOBHONM HOPMBI” — HEBO3MOXHOCTb



ee OOOCHOBAaHHS B TOPAAKE JHHEHHOW JIOTMYECKOW apryMEHTAllMM M €€ 0-TIO3UTHBHBIN
XapakTep : OCHOBHasg HOpMa —  JIOTUYECKU-TPAHCUECHJICHTAJIbHASA  IPEANOChUIKA
(rumoTeTMyecKas) M CXemMa HCTOJKOBAaHUS MPaBOMOpsIKAa, HO caMa HE SBIIAECTCS MPaBOBOMU
HopMo#. PensituBu3am u neumsuonu3sM X.Kenb3eHa 3a mpegenamMy aHaIUTHYECKOM CTpaTeruu
BHYTPH CUCTEMbI TIO3UTUBHOTO MPaBa.

K.IIImurr, H.JlyMan — uCTOpUYECKHU JIOKAIU30BaHHBIA no3utuBu3M. Tesuc IlImurra o
HoBoMm BpemeHH Kak »JIO0Xe MpPOTrpecCUpPYIONIe HeUTpaau3aluu, T. €. O pacTyllei
uHAM(GHEepeHTHOCTH  O0IIeCTBa IMOCIEAOBATENbHO K PEIUTHH, MeTahUu3uKe M MOPAIH.
COOTBETCTBEHHO, CaMOOIIpe/e/icHue IpaBa BHE U IOBEPX TPAJAULMHUOHHBIX AaBTOPHUTETOB,
BKJIIOYask aBTOPHUTET 3aKOHOJATENBCTBYIOMIETO pasyMma. KoHTpTe3uc o0 abCONMIOTHOM IMpHMaTe
“MOJUTUYECKOTO” W paJduKalbHbIA Jenu3uoHu3Mm. H.Jlyman : mpoueaypHbld Jeraiusm —
3HQUUMOCTb HOPM TOJIBKO B CHJIy PpELIEHUS M JIETUTHUMALUS HCKIIOYUTENIBHO Yepe3
WHCTUTYIIMOHAJBHYIO TMpPOLENypy Kak creuuduueckas HpUMeTa COBPEMEHHOr0 OOIecTBa.
Pedrexcsl ecTecTBEHHO-IPABOBOTO MBIIUICHUSI M JIOTOBOPHOH MapajurMbl B KOHICIHH
Jlymana : mpaBojeduHupytomee (M MPaBOJETHTUMUPYIOIIEE) 3HAYEHUE ‘‘KOJUIEKTHMBHOMN
0e30macHOCTH” M ““HEHACHJILCTBEHHOTO pa3pelIieHus] KOH(QIUKTOB”, KOTOphIe 00ECIeUnBalOTCs
[EHTPAIN30BaHHBIM MPABOMOPSAIKOM, C OJHOI CTOPOHBL, M C JPYroil — BBEACHHE B OCHOBHYIO
dbopmysy MOHATHS “‘coryiacus’”’, WM “KOHCEHCyca™ : JIETUTUMAIUs Yepe3 COrjacue, J0CTUTaeMoe
MOCPEACTBOM IPOLEAYD.

@dunocodusi mpaBa Kak CTPYKTYPHO-aHAJIUTUYECKAas TEOPUS B COOTBETCTBUU C
napagurmoii anamutudecor pumocopun ( I[1.Ctpocon, P.Xeap, O.Baiin6eprep, I1.1tpaccep u
np. ). Ilpenmer ¢unocodun mpaBa — CTPYKTYPHBIH M JIOTUKO-CEMAaHTUYECCKHIA aHAIHM3M
IMO3UTHUBHOI'O0 IIpaBa, XapaKTCPHOIo g HETO TUIIa AUCKYypCca MCETOAOB U IIPUCMOB
apryMEHTAIIlNH, C IEJIbIO BBISBJICHHUSI IMMAHCHTHBIX JUIS TTPaBa MPUTA3aHUI HA 3HAYUMOCTb.

Kantnanckas tpaauumus B ¢Qunocopum mpaBa MeXAY €CTECTBEHHO-IIPABOBOM
napaJurMoi, MO3UTHBU3MOM, TPAHCIECHICHTAIBHBIM alpUOPHU3MOM H KPHTUKO-(PHIOCOPCKOM
Teopuell npasa. HeokaHTHaHcKas TeOpHsl LICHHOCTEW M €€ CYUIECCTBEHHbBIE OTKJIOHEHMS OT
KAHTOBCKOM NapaJiiTMbl KPUTHUKM NpakThdeckoro pasyma. duxnmonamusm X.dDalxuHrepa.
I'Koren : OT TpaHCUEHACHTAIBLHOIO K CHEKYJATHBHOMY alpHOpU3My. OTaTU3M U
UHTEpIIpeTallus 3TUKU B MpPaBOBBIX Kareropusx. [.PanxOpyx : mo3uTHBHOE NpaBO Kak
ocyllecTBiIeHUEe uaeu mnpasa. IOpucnpyzneHnns, win Hayka MO3UTHBHOIO IpaBa — HayKa O
kynbType (Kulturwissenschaft), cooTHocsimast cBoit mpeameT ¢ LEHHOCTAMH, HO 0€3 MPsIMBIX
oueHok. dunocodus mpasa, UMerOIas CBOUM MPEIMETOM HJIEI0 IpaBa, ¢ HEOOXOIUMOCTHIO
BKJIIOUAET OLIEHKH MO3UTHUBHOIO IMpaBa M MPABOMNOPSAKA M BMECTE C TEM — OIpEAeTICHHBIN
€CTeCTBEHHO-TIpaBoBOM MUHMMYM. KoMMmyHukatuBHas ¢unocogpus npasa F0.Xabepmaca n K.-
O.Anens ( Teopus MpaBOBOIO JUCKypca M TpaHCLEHJEHTalbHas mparmaTtuka ). Teopus
cnpaseanuBoct Jx.Ponsza. ®@unocodus npaBa B NEpCHEeKTUBE MOJUTHUECKON CIIPABEATUBOCTH

( 0.Xédbe).

Opuanueckuit  conmonorusm. CTpeMseHHE MPOTUBOCTOATH Kak  (opmanuzmy
MO3UTUBUCTCKUX KOHLIENUNN, TaK W alpHOpPU3MYy palUOHAIUCTUYECKUX YUYEHUH (BKIOYas
€CTeCTBEHHOE NpaBo). HepaBHO3HAYHOCTh IOPUAMYECKOTO COLIMOJIOTM3Ma M COLMOJIOTHU IpaBa
Kak aBTOHOMHOHN Hayku. HOpuandeckuii coumonorusM kak ¢unocodekas teopus. IlombiTka
cMecTuTh mpeameT ¢umocopuu mpaBa B o0JacTh aHamu3a (PaKTUUYECKHX OOIIECTBEHHBIX
OTHOILIECHHUH, HHTEPIPETUPYS MPaBO KaK pedIieKC ITHX OTHOILEHHH, U, KaKk CIEICTBUE, yTpaTa
CaMoOro 3TOro MIpeaMeTa — IMpaBa KaK aBTOHOMHOM IIEHHOCTHOM CHCTEMBI, KOTOPOM IpHUCYIIa
OTHOCHUTEIIBHO CaMOCTOSATEIbHAs MOTUBALIMS.



@denomenonoruss U ¢unocopus mpaBa. Kputuka sSMmMmupmsMa W palMOHATU3MA,
dbopManu3mMa ¥ HOpMaTHBU3Ma B MOHMMaHHUU TNpaBa. DeHOMEHOJIorH4ecKast TeOpHsl LIEHHOCTEH
(®.bpenrano, 3.I'yccepib, M.1lenep, A.Paiinax ). LleHHOCTH HE TOJIBKO HEBO3MOYKHO CBECTH K
OOBIYHON AMIOMPUM WU BBIBECTH U3 Hee, HMX HEeJIb3d HHU PALHUOHAIBHO JePUHHPOBATH
MOCPEACTBOM OOBIYHOW JIOTHYECKON apryMeHTallMH, HH MPOCTO TOCTYJIUPOBAThH KaK HEUYTO
nojkHOe. J[oJKEeHCTBOBaHME M, COOTBETCTBEHHO, HOPMAaTUBHOCTh HOPM CaMM OMUPAIOTCS Ha
[IEHHOCTH, HO He HAa000poT. LIeHHOCTH MOKHBI OBITh YCMOTPEHBI B OCOOOM OIIBITE,
MOCPEACTBOM HMHTEHIIMOHAIBHOTO aKTa, HAaNpaBJICHHOIO Ha HJealbHOE ‘“00CTOSHHE” U €ero
DJIEMEHTHI — HJICATbHBIC TPeIMEThI. [[eHHOCTH KaK uieanbHbIe CYIIHOCTH OOBEKTHBHBI — OHHU
HE TIPUBHOCATCS B CMBICJIOBOM OIBIT, HO OTKPBIBAIOTCS B JTOM OIbITE, Onaroaaps
(EeHOMEHOJIOTHYECKON ycTaHOBKE. [[eHHOCTH KaK CMBICIOBBIC CYIIIHOCTH HE WCYEPIBIBAOTCS
yuctoi popmoit ( MU.Kant ), oHn mMaTepuanbHO cOAepKaTelbHbl, U KaK TaKOBbIE MOCTUKHMbI
TOJIbKO B aKTaxX 3aMHTEPECOBAHHOM »MMaTHH, a akTax “mo0Bu u HeHaBucTn (M.llenep). Camu
KaHTOBCKHE KAaTErOpUYECKHEe HMIIEpaTHUBBl HE YHUCTO (DOpMajbHBI, HESBHBIM OOpa3oM OHU
MOKOSITCST HAa  YCMOTPEHWHW W TPU3HAHUM  ONpEACNieHHBIX  IieHHocTed. [Ipemmer
dbeHomeHonornueckoit ¢guiocopun mnpaBa — DSUIETUYECKHII — ILIEHHOCTHO-CMBICIOBONH —
aHAIM3 CTPYKTYPHl TIpaBa, TOYHEE, WJICH, WU JIOroca mpaBa. BiusHue (EeHOMEHOJIOTHH Ha
pycckyto ¢unocoputo mnpaa (H.H.AnekceeB, WU.A.Wnbun). Kputuka denomenonoruu B
pycckoii ¢umocodhur 3a MO3UTUBHPOBAHHWE IIEHHOCTEH Kak aOCOJIOTHO CaMOIOBICIOIIIX
CYIIHOCTEH U OTPBIB IIEHHOCTHO-CMBICIOBOM cdepbl OT MeTapu3uKu ¢ PEITUTHH.
HeBo3MOXXHOCTE ~ 9HCTO  ()EHOMEHOJIOTHYECKOTO  OOOCHOBaHUWS  MPABOBOTO  Hjecala.
®enoMeHoNIOTU — HeoOxoaumasi, HO IpeaBapurenbHas ¢popma GUIOCOPCKOT0 MBIIUICHUS —
BBeJieHUE B prutocoduro kak menoctHoe mupocosepuanue (H.H.Anekcees).

[IpaBoBoii mHTYMTHBH3M U SMouuoHanusM JIL.M.IleTpaxxunkoro kak B OCHOBE CBOEH
deHomeHONMOrUYeCKM  TUI  (UIOCO(CKO-IPAaBOBOTO  MBIIUICHUS, HO OOJICYEHHBIH B
HEaJICeKBaTHYIO TOHSATHHHYIO OOOJIOYKY TIICHXOJOTH3Ma W WHAYKTHBHOM JOrWKH. Teopus
ropuanueckoro onsita JK.I'ypBuua.

Tema 2.Ilonarue mnpasa

dopmasibHOE M MaTepHalibHOE ompeneneHue mnpasa. [IpaBo kak cMmbicioBas ¢opma
Heo6xonumocten mpuoputeThopMabHOTO onpeaeneHus mnpasa. IIpaBoBoil ¢gopmanusm kak
runeptpodus QGopManbHOrO HU3MEpPEHUs IMpaBa 3a CYET “‘CMBICIOBOIO COJEpXKaHUS .
OTHOCUTENBHOCTD PA3IMUEHUs “‘CMBICIOBON (OpMBI” U ““CMBICIOBOrO COJEpKaHUs~ MpaBa.
CaMO0uYeBUHOCTh UM TaBTOJOTMYHOCTH UYUCTO (OPMAJIBHOTO ONpENEeNeHUsl IpaBa B
HopMmatuBu3Me. Jledpunur ¢opmalbHOrO ONpesieneHuss NpaBa B KIACCMYECKUX €CTECTBEHHO-
IPABOBBIX JIOKTPUHAX U COAEPXKATEIbHO - CMBICIOBas CKYAOCTb €ro MarepHallbHbIX
ornpeneneHuil. Palimonanusm u MHTYUTUBU3M B GHII0OCO(DUH ITpaBa.

OcHoBHbIE (hopMasIbHBIE KPUTEPUU MPABOBBIX ()EHOMEHOB M 3JIE€MEHTHI IMOHATHS IMpaBa.
(1) IIpaBo 1 ero HOpMBI Kak MpaBuUiia MOBEACHUS UMEIOT CTPOTO OMPE/EIICHHbIN, KOHKPETHBIN U
KOHEeuHbIi xapakTep. (2) MnepatnBHO-aTpuOyTHBHAS NPUPOA MpaBa, KOTOPOE YCTAHABIMBAET
CBSI3b U COBEPIIEHHOE COOTBETCTBUE MEXAY OOSI3aHHOCTSIMM OJHUX U MPUTI3aHUSMHU JIPYTHX.
(3) MHOroCTOpPOHHSISI M CHUCTEMaTHYecKash KOpPpesalus OO0s3aHHOCTeH M TNPUTI3aHUN, WIN
CBS3HBIM MOPSIIOK MpaBa — MPaBONOPAIOK. (4) YKOPEHEHHOCTh YHU(PHUIMPOBAHHBIX HOPM
npaBa B HOPMATUBHBIX (akTax. J[Ba mnpusHaka NOHATHS ‘“HOpMaTHBHBIM Qakr” : (a)
YCTaHOBJIEHHOCTh HEKOEH BIIACThIO, HE TOXKIECTBEHHON camMoi HopMme; (0) neHCTBEHHOCTh, WU
3 PEKTUBHOCTh B JJAHHOM COLIMANBHOM cpele, T. €. CIOCOOHOCTh PealbHO MOAYMHITH CBOUM
TpeboBanusM. OTcrofa clieflyeT, 4To MpaBO MOXKET ObIThb TOJIbKO MO3UTHBHBIM. (5) IlpaBo B
MOPSIIKE CBOEH pean3aliy J0MyCKaeT BO3MOXKHOCTh NPUHYKIAeHU. Kpurepuil npunyxaeHus
KaKk IPU3HAK [paBa He MMeeT a0COIIOTHOM 3HAYMMOCTH : (@) peanu3anus IpaBa HE Bcerja
COIIPOBOKIAETCS TMpUHYXJAeHueM; (0) MpHUHYXKIEHHE He O00s3aTebHO JOJKHO OBITh



0e3yCIOBHBIM, HO MOXET OBITh W YCIIOBHBIM; (B) MPUHYXKICHHE B TpaBe (CAHKIIUH) HEIb3S
OTOX/IECTBIIATH UCKIIOUUTENBHO C TOCYAAPCTBEHHBIM MPUHYKICHHEM.

XK.I'ypBud : B3sTBIE B CBO€H COBOKYITHOCTH, IISAITh KPUTEPUEB, WIHA IIPU3HAKOB, MOHATHUS
“mpaBa” 03HAYalOT, YTO MPABO MOXKET OBITH TOJBKO MO3UTHUBHBIM. lloHsATHE ‘“‘ecTecTBEHHOE
paBo” — MO0 NPOTUBOPEUYHE B TEPMHUHAX, TMOO HEaI€KBATHOE BBIPAXKEHUE JIsl HHTYUTUBHOIO
MO3UTHUBHOTO TPaBa, B OTJINYHE OT (DOPMAIBHOTO O3UTUBHOTO TpaBa. [Ipobiema aBToHOMUMN U
rerepoHoMun. JX.I'ypBHY : NpaBO KaK yCTAHOBJICHHOE BHEIIHEW BJIACTBIO HE MOJKET BIIOJIHE
ABTOHOMHBIM, OJJHAKO OHO OHO HE SIBJISIETCS U IIPOCTO I'€TEPOHOMHBIM, IIOCKOJIbKY HE UCKIIIOUAET
ABTOHOMHOM MOTHMBAaLlMM [JCHCTBUI, HOPMHUPOBAHHBIX IpaBoM. [IpaBo Kak NpOCTPaHCTBO U
COCTOSIHUE IIEPEX0/1a JAEHCTBUS U MOTHBA, BHEIIHETO U BHyTpeHHero. M. A.MnbuH : HopMasibHOE
IIPABOCO3HAHUE MPEATOIaracT BHyTPEHHIOI0 MOTHBALMIO K IEHCTBHUIO.

JIBa THna coAep)KaTeIbHbIX WHTEpHpPETaluid CYyIIHOCTH mpasa. HWHrepnperanuun
IIOCPEACTBOM BHEMOJIOXKHBIX MPaBy peaiuil : yTUIUTAPU3M, IparMaTu3M, COLIMOJIOIU3M ( IIpaBo
U T0NIb3a, MpaBO U HHTepec etc. ). MHTepmperanuu MOCPEIACTBOM CMBICIO- M HOPMO-
YCTaHABJIMBAIOLIUX KATEroOpuid, KOHCTUTYHPYIOLUIMX IpaBO KaK HOPMAaTUBHYIO CHCTEMY U
NopsA0K ocoboro pona ( MpaBo Kak HOPMalW30BaHHAs CBOOOJA; MpaBO Kak (QopMalbHOE
PaBEHCTBO; NPABO KaK CIPABEIMBOCTD ).

“CripaBelTUBOCTh” KaK 00beMITIONIas KaTteropus ( T. €. BKJIIOYaromias B ceOsi paBEeHCTBO
u cBoboxy ). IlepcnexktuBa crpaBenaauBOCTH — (GyHIAMEHTAIBHOE OCHOBAaHUE M TOPU3OHT
npaBa. Pa3nuuHble MCTOJIKOBAHMSI MOHATUS ‘‘CHIPABENJIMBOCTD” M MX OOLIMN 3HAMEHATENb —
UCTOJIKOBAaHUE chpaBeiuBOCTH Yy Apucrtorens. CropaBelIMBOCTh ypaBHUBAWOIIAsA U
pactpenensromasi, win AUCTpuOyTuBHas. CHpaBemIMBOCTh CYOBEKTHBHAS, WJIA JIAYHASL
(mobponeTenp  COpaBeMJIMBOCTH), M CIPABEIJIUBOCTh  OOBEKTHUBHAsA(  CIIPaBEITMBBIN
MPaBOMNOPSIOK ).

OcoObli  BapuaHT wWHTeprperanuu “uxed mnpasa” y [.PanOpyxa. Tpu CMBICIOBBIX
JJIEMEHTa, WM WM3MEpPeHMH, MJEeH MpaBa :@ CIpPaBeUIMBOCTb, 1I€Jb IpaBa, OE30IMacHOCTb U
nopsoK. ENMHCTBO 1 pacxoxaeHne STUX U3MEPEHU rpaBa. AHTHHOMUH I1paBa.

CripaBesIMBOCTh Kak Mjieal U Jioroc npasa. Pasnuuenue npasa ( jus ) u 3akoHa ( lex ).
CrpaBe[yIMBOCTh KaK MaciiTad Ui OLIEHKM CHCTEM T[O3UTHUBHOrO mpaBa. [loHsTus
“Ha/j3aKOHHOTO MpaBa’ U “3akoHHOTO Henpasa” y ['.Pabpyxa. Bompoc o npeaenax 3HauuMOCTH U
JeicTBeHHOCTH 3aKoHa. [Ipobiiema rpa)1aHCcKOro HEOBUHOBEHHS.

Tunbel Koppensauuu NPUTSI3aHUA U O00sI3aHHOCTEH : TMpaBO KOOPAMHAIMM, IPaBO
cybopauHanuu, npaBo uHrerpanuu. [Ipobnema McTOUHUKOB MpaBa. ['ocynapcTBeHHast TEOPHS.
[Imopanuctuueckue Tteopun (JL.W.Ilerpaxkunkuii, H.H.AnekceeB, X.I'ypBuu). Teopus
conuanbHoro npasa JK.I'ypeuua.

[IpaBo B pasHbIX MCTOPUYECKHX M KYJIbTYPHO-IIMBUJIU3ALMOHHBIX KOHTEKCTAX.
Bo3MoxHO 1M eauHCTBO mpaBa M uaeu npasa? IlpoGrema yHHBEpCaIbHOCTH MpPaB YeJIOBEKA.
Teopun cMbICIOBOM HecoBMeCTUMOCTH BblcokuX KynbTyp (O.llInenrnep, A.ToitHOu wu
1p).CTOIKHOBEHUE IMBUIM3ALMHI B 3110XYy MojiepHa U noctMmoaepHa (C.Xantunrron). Kongnukr
u ipobiiema cornacusi. Bkiaja ropuandeckoil KoMnapaTUBUCTHKY.

CymHocTHast cTpykTypa mpaBa. Pasnuunple BapmanThl wieHeHus. O.l'upke : cyObekT
npaBa — MPeIUKaThl paBa — 00BEKT IMpaBa — MpaBoBoe oTHolIeHue. H.H.Anekcees : cyObeKT
mpaBa — TIPABOBBIC IIEHHOCTH — TMpeauKamMeHTHhl mpaBa. CTpykTypa mpaBa W TMO3WTHBHOE
npaBo. IlocTositHHBIE W W3MEHUMBBIE JJEMEHTHl B Ipase. Mues, winm JOoroc mnpasa Kak



pacwyICHCHHAA LEIOCTHOCTDH 1 BOINIOIICHHUEC 3TOM I/IlleaJIBHOI\/'I OCJIOCTHOCTH B (beHOMeHaX
IMO3UTHUBHOI'O ITpaBa.

PeanbHocTh mpaBa. JleiCTBUTENBHOCTh U IEUCTBEHHOCTH MpaBa. KOpuauyeckas Hopma U
dakr. Unes dakra. DakThl Kak HEMOCPEICTBEHHO JaHHOE W (DaKTHI, 00JIAJAIONIUE CMBICIOM.
HopmatuBHbie (akThl Kak cmbiciaoBbie ¢akTbl. HopmatuBHbIll cmbica ¢akToB. [lo3utuBHOE
paBo Kak 00JacTh 00JAJAIOIIUX CMBICIOM, WM HOPMATUBHBIX (akToB. HOpMaTHBHOCTH Kak
OOBEKTUBHOE  CBOMCTBO  (hakTOB. Teopun  HopmaTtuBHBIX  (akToB  (X.Kenb3eH,
JLU.Ierpaxuukwnii, H.H.Anekcees, I'.J[.I'ypuu). [Tonstue stoca. Maes nenoro u abCoMOTHBIC
cBsa3u. [ocynmapcTBo Kak HOPMATHBHBIA (DaKT U €ro COOTHOLIECHHE C IPYTMMH HOPMATHBHBIMU
¢dakraMu. MHOKXECTBEHHOCTh HOPMATHBHBIX (DAKTOB U TUTFOPATTU3M UCTOYHHKOB TIPaBa.

HopmartuBHble (akThl W OCHOBHBIC TOHSTHUS IO3UTUBHOTO TipaBa. llepBUuHBIC WH
BTOpUYHbIE HMCTOYHHKHU IIpaBa. OObeKkTHBHOE U CYOBEKTHBHOE MpaBo. MoHOIOIUsS
MPaBOTBOPUYECTBA U MOHATHE OOBEKTUBHOIO IpaBa. Pa3Hble 3HaueHUs MOHATUA “‘CYOBEKTUBHOE
MIPaBO”’M €ro MparMaTUYECKUi Xapakrep.

@dopmManbHbII XapakTep MPOTHBOIIOCTABICHUs (pakTa U MpaBa B IMO3UTHUBHOM IIpaBe —
“ompoc dakra” (quaestio facti) u “Bompoc mpapa” (quaestio juris ) B cymeOHOM Iporiecce.
[Tpobnema HopmaTuBHOM cuiibl (hakTndyeckoro. HopmaruHo-0e3pasnuunbie (akThl B Ipeaenax
MO3UTHUBHOTO NpaBa. BHyTpeHHMI CMBICIT MOHATHS “‘TipaBoHapymieHus’. HopMaTuBHbBIE (akThI C
TOYKH 3peHUs peanbHOCTU. ColMalibHas peaJbHOCTh IO3UTUBHOIO IIPABA.

Tewma 3.IIpaBo u mpoGema IIEHHOCTH

Wnes ueHHOCTH B CcOBpeMeHHOH ¢uinocopuu. JlpeBHHE WCTOKH HIEH IICHHOCTH
(anTyHas Qunocodus, peaTUruo3Has U TEOJOTHYecKas TPaAWLUs ) U CPAaBHUTEIHHO MO3IHSSA
KaTeropualibHas HWHTEpIpeTanusl “IeHHOCTH B KOHTEKCTEe (UIOCOPCKON aKCHOJIOTHU
(I'".JIotue). Kantuanckas u gpeHoMeHoIOTHYEeCKas TPAJUIMHN B aKCUOJIOTUU, UX TPOTUBOCTOSIHHE
U CXO0XKAEHUA. JIOTMKO-CEMAaHTUYECKUI U CEMHUOTHYECKUI aHAIU3 LICHHOCTEN.

HeokantnancTso ( 6ageHckas mkosa ) Kak ¢puaocodus IEHHOCTEH MO MPEUMYIIEeCTBY —
OCHOBHasi Hayka 00 oOme3HaunMbix 1eHHocTsX (B.Bunpenwbann, I'.Pukkepr, 03.Jlack,
I"Mroucrepbepr). @Popmanu3M HEOKAHTHAHCKOW TEOPUM IIEHHOCTEH KaK CTpeMJIeHUe
IIPOTUBOCTOSATh LIEHHOCTHOMY pensaTUBU3MYy. KpuThka mnparmMatu3ma. M yTHIMTapU3Ma.
B.Bunnens6ann : omnpeneneHue “LEHHOCTH 4Yepe3 MOHATHE “‘J0KeHCTBOBaHUS . Peskas
TUXOTOMHUSI “OBITUS” U “IIEHHOCTH , SMIUPUUYECKON NEHCTBUTENHHOCTU M uaeana. lleHHocTH
KaK  HjaeaJbHble “HOPMBI’, YKOPEHEHHBIE B TPAHCIEH/IECHTAIbHOM, ‘“HOPMaIU30BaHHOM™
CO3HAHUU M TNPHUHLIUIHUAIBHO BHEMOJOXHBIE “QakTam” W ‘“‘3aKkoHaM’ OOBIYHON pPEaTbHOCTH.
I".PuxkepT : 1IEHHOCTHb Kak ‘“3HauyMMOCTh’. HepeneBaHTHOCTh MOHATHUS “‘CyLIECTBOBAHMS JUIS
HOHATUS “HEHHOCTH’ — LEHHOCTH TPAHCLEHICHTHbl OTHOCUTENBHO OBITHS KakK aOCONIOTHBIE
CMBICTIBI : HENb3sl CKa3aTh, YTO LIEHHOCTH CYIIECTBYIOT WJIM HE CYLIECTBYIOT, HO OHM HMEIOT
3HaYMMOCTb. LleHHOCTh cama 1o ce0e, Kak caMOJIOBJICIOIIAs TPAHCIIEHJEHTHAs CYIIHOCTb, HE
€CTh HOpMa U HE MOXKET OBITh CBe/IeHAa K JOHKEHCTBOBaHUIO. LIeHHOCTH Kak HOPMBI U JTOJIKHOE
KOHCTUTYUPYIOTCSI JIMIIb B COOTHEHCEHMH C CYOBEKTOM TIO3HaHUS M JEHCTBHUS.
TpaHcueHAeHTHAas CYUIHOCTh IIEHHOCTH U €€ IMpOsBIEHWE B HMMaHEHTHOM MHUPE —
o0BvekTHBHOE ( Omaro ) u cyobektuBHOE ( oreHka ). Cucrema IeHHOCTeH, colacHO PUKkepTy :
(1) nornueckue ueHHocTH; (2) 3CTETHYECKHE LEHHOCTH; (3) MHCTHUYECKHE LEHHOCTH; (4)
3TUYECKHE LIEHHOCTH ( HPaBCTBEHHBIEC M COLIMAIBHO-3TUYECKUE, B T.4. MPABOBLIE ); (5) IMUHBIE
neHHocty; ( 6) penurno3Hele LEeHHOCTU. JlepuUUT 0OBACHEHUS U OOOCHOBAHUS IEHHOCTEH
(H.H.AnekceeB) Kak UCTOUYHUK CIa0OCTH HEOKAHTHAHCKOM TEOPHUH Iepe]l JIULOM pelIiTUBU3MA
(mparmatu3Ma) W yTUIUTapU3Ma; BO3MOXHOCTb CYOBEKTUBHUCTCKON M (PUKIMOHATUCTCKOM
(X.Daitxunrep) WHTEpIpETAllMK  aKCcHolorndeckoil Teopuu. (CBoeoOpa3HBIi MOBOPOT



HEOKAHTHHCKOW aKCHOJIOTUU B MpaBoBoM HopmaruBu3Me X.Kenb3eHa : Henmb3s cka3aTh, 4TO
MpaBO HE TOJBKO MPEACTaBIsACT coO0W HOpMY ( WJIM TNpPUKa3aHWE), HO W BBIPAKAET HEKYIO
[IEHHOCTh; MPaBO €CTh IEHHOCTh KakK pa3 IMOTOMY, YTO OHO €CTh HopMa. HeBO3MOXHOCTH
Pa3IMYMTh U Pa3JeIUTh IEHHOCTh U HOPMATUBHOCTH TIPABOBOW HOPMBI.

DeHOMEHOJIOTUYECKUE U KPUTHUKO-OHTOJIOTHYECKHE UHTEPIPETAI[N TEOPUH LIEHHOCTEH (
M.llenep, ®.-U.Punrenen, H.I'aprman ). Teonormueckue BapuaHThl ()EHOMEHOJIOTHYECKOMN
ontosorun 1ieHHoctedt ( J.I'wnpnedpana, X.Maputen, I'.Mapcens). PagukanpHas kpuTHKa
TEOpUU LIEHHOCTEH C MOo3UIMi (yHIaMeHTalIbHON oHTOoNornu ( M.Xaiinerrep). O0mue uepTol
(eHOMEHOIOrMYeCKO aKCHOJIOTHH : CTPOTO 0OBbEKTHUBHOE, OHTOJIOTHYECKOE, U MaTepuaibHOe (
coJiepKaTenbHOe, He-popMalibHOE ) MOHUMaHHWE IeHHOCTeH. LleHHOocTH 00pasyror ocolyro
chepy NOYyXOBHOTO OBITHS W, KaK TakKoBble, O0€3-yCIOBHbI M 0€3-OTHOCUTENIbHBI, HMEIOT
caMmoIOBIJICIONINi XapakTep. HepeneBaHTHOCTh MOHATHH “CyObekTa” U “OTHOIIEHUS I chepbl
neHHocrei. LleHHocTH — ujeanbHble MPEAMETHOCTH M Ka4eCTBa, ObITHE KOTOPBIX HE HAXOAUTCS
B 3aBUCHUMOCTH  OT  Kakoro-nubo cyObekra, wiu  “S”°, SMIOHUpHYECKOro  WIH
TpaHCUEHAEHTAIBHOTO. “S”, WM JUYHOCTh, KaK ‘“‘MecTO” OOHapy>KCHHs IIEHHOCTECH B aKTe
(hEeHOMEHOJIOTHYECKOTO YCMOTPEHHUS U LIEHTP BO3MOXHBIX TYXOBHBIX aKTOB, HAIIPABJICHHBIX Ha
HeHHOCTU ( TpU3HAHME, UCTIONHEHHE). [[eHHOCTHBIN MOPSIIOK KaK OHTOJOTHYECKasl HepapXusl.
YpoBHEBOE, W ‘CIIOUCTOE”, CTPOCHHE OBITHSI U aHTUHOMUS “cuiibl” U “neHHoctn”. H.I'apTMman :
[IEHHOCTHO-CMBICIIOBAsi aBTOHOMUS 00Jie€ BRICOKUX OBITUIICTBEHHBIX YPOBHEH OT HMKEIEKAIINX
U OJTHOBPEMEHHO HEBO3MOXKHOCTH CYIIECTBOBAHUS BBICIIUX YPOBHEH OBITHS 0O€3 Omopsl Ha
Husmue. M.Illenep : BocxoxkaeHue Mo MepapXuu LIEHHOCTEW OJHOBPEMEHHO — HUCXOXICHUE
1o uepapxuu cuiibl ObITUS. CTUTMATHI TPAruYHOCTU OBITHUS — a0COJIIOTHAS XPYIMKOCTh CaMbIX
BBICOKHX JYXOBHBIX IIEHHOCTEH.

IIpaBo kak weHHOCTb. HemocpeacTBeHHass CakpajJbHOCTh IIpaBa B apXauyecKHX
KYJIbTYpax M ero npobnemarusanus B 3moxy “ocesoro Bpemenu’ ( K. fAcnepc, LL.Di3enmranT).

Muctrdeckuii TeOMOHH3M (Y aHHUIIABI, OyJIU3M) © CYITHOCTHAst HHIU(PPEPEHTHOCTH B
OTHOLLEHUH IIpaBa, PaBHO KAaK U KYJBTYPBI B LIEJIOM, B IIEPCIIEKTUBE YNPA3AHCHUSA 3HAYUMOCTH

pa3nuuus MEXy “IeHHBIM U “HELIEHHBIM ’; OJIHOBPEMEHHO — IPaKTUYECKHI KOHPOPMHU3M, C
OJIHOW CTOPOHBI, M paJMKaabHBIA NONUTH3M, — ¢ Apyroi (Kayruinbs). CrnoxkHOCTb KUTaliCKOM
KYJIbTYPHOH TpaJuluu : KOH(PYIMAHCTBO — JerusM — Jaocu3M. KoH@yluaHCTBO

CeKyJIsipu3alus MpaBa U HOBOE YTBEP)KJEHHUE €ro LIEHHOCTH B OJaroyCTpO€HHOM OOIIEeCTBE —
JUISL TIOJIIEpKaHUsT 3TONW 0JaroyCTpO€HHOCTH M BOCIMTAHUA ‘‘COBEpIIEHHOro My»ka’. Jlerusm :
CUJIOBOM BapUaHT YTBEPKIACHUSA CEKYJISIPHOIO 3aKOHA, OTOXKIECTBICHUE IIpaBa U CHUIIBL
Jlaocckast MUCTHKA : HUTHJIMCTHYECKHE 0OEPTOHBI B OTHOILIEHUH MPaBa U €ro LIEHHOCTH.

(Mono)reuctnueckass ( Oubinelickasl) TpaAulMs W JIBa €€ BapHaHTA. 3aKOHHUYECKUI
BapuaHT — HUyAeHcTBO U uciaam. COXpaHEHHE CMBICIOBOTO siipa apXaudeCcKol TpaJuluu U ee
TpaHcopmalysi B KOHTEKCTE MPOPOUECKOro ABMKEHUs ( TpodeTusm ). AGCOIIOTHOE OCHOBAHUE
LIEHHOCTH TpaBa — €ro YCTaHOBJIEHHOCTh borom, OoxecTBeHHBIH 3akoH. Mwuctuueckue
KOHTpTEUEeHMs B HyzelcTBe (kabbana, Xacuau3M) U uciaame (cypusm). AnprepartuBa “miapuar’
— “rapukar”’ B cy(pu3Me U ynpa3JHeHHEe HEHHOCTH PETUTHO3HOr0 3aKOHa (I1apHuaT) Ha BBICIIUX
YPOBHSIX MUCTUYECKOTO OIBITA.

[TapagokcanucTCKuii BapuaHT TeU3Ma — XPUCTHAHCTBO. AMOMBAJICHTHOE OTHOIIICHUE
XPUCTHAHCTBA K MPaBy M €ro ABOSKUNA UCTOYHUK. AHTUHOMUS 3aK0oHa U Onaronaru (am.Ilasen), ¢
OJIHOIl CTOpPOHBI, AHTMHOMHH TPACLEHJCHTHOCTH OO0XXECTBEHHOrO0 OBITHSI U TBOPEHUS,
TPAHCLIEHJEHTHOCTH bora M WHKapHalMM — BOIUIOLICHMS-BOYENIOBEUYEHUSA, — C JAPYTOM.
[IpoTtuBoCTOSIHME ABYX TEHICHIMM B amojioreTuke — aHapxo-napanokcanusm (FOctun —
TepryninaH) 1 HEOINIATHOMYECKUN OHTOJIOIU3M (anekcanapuiickas mkona). [larpucruueckuii n



cxonactuueckuii (doma AKBHHCKMI) CHUHTE3bl M HMHTEpHpETalUs IpaBa KaK LIEHHOCTH —
00XKECTBEHHOI'0, €CTECTBEHHOI0, YCTAaHOBJICHHOIO YEJIOBEYECKOM BIACThIO, LEPKOBHO-
KaHOHMYECKOI'O0 M CBETCKOIO — B KOHTEKCTE M KAaTEropusX TEOJOTMYECKOH OHTOJIOTUH,
pENpe3eHTUPYIOLIEH HepapXUuecKoe CTPOeHHe ObITHS. MMHCTHYECKHEe KOHTPTEUEHHUs B
xpuctrancTBe (anogaruueckas muctuka — Jl.Apeonarut, Maiicrep DkxapT). AHapXHUECKHUE
TeHaeHuuu Pedopmanyu 1 ux or3Byku B HeopedopmarmonHoit Teonoruu (C.Kupkerop, K.bapr,
P.bynbT™man).

Krnaccudeckast eBpomeiickas ¢uiocodpuss — mouTu eauHOAyIIHas ( UCKIIOYCHHE —
KMHHA3M)  UHTEpIpeTalus IpaBa Kak BaXHOM LEHHOCTH, INPH YCIOBUU HEOOXOIUMOTO
pa3jMyueHus €CTeCTBEHHOro ( pa3yMHOI0) M MO3UTHUBHOIO Ipasa. /[Be Moaenu LIEHHOCTHOI'O
obocHoBanus mpasa : Kaut — [I'erenp. MHepuus ecTecTBEHHO-NIPABOBOIO MBIIUICHUS B
TEOPETUUECKOM ropucnpyneHunn ( HCTOopuYeckas Inkona mpaBa). Kpusuc kiaccuyeckoi
bunocopur U KOHCTUTYUPOBAHUE AaHAPXO-HUTHIIMCTUYECKOIO OTHOIIEHHS K TmpaBy (
A.Ilonenrayap, M.Iltupuep, @p.Hume ).

“IIpaBna” mpoTuB “‘3akoHa”’, cBOOOJA KaK BOJIS “IIO Ty CTOPOHY 3aKOHA™ : aHAPXUUYECKUI
MOpain3M —  aQHTHUIPABOBbIE W HUTHIMCTHUYECKHE TEHACHIMH B pycckod ¢umocobpuun u
kynbType ( cnaBsnoduisl, JI.H. Toncroit, locroeckuit, H.A.bepasieB, HapoaHUYECTBO, PyCCKUE
MapkcHucThl 1 Jip.) U ux kputHka (b.A.Kuctsakosckuit, C.JI.®pank, [.I1.Degoros).

Hosetimas ¢unocodpuss u teopus mpaBa (konerm XIX -XX BB.). [I[Ba Bapuanta
[IEHHOCTHOM MHTEpIpeTanuu mnpasa. [IpaBo kak HEHHOCTH MpenBapUTEIbHAs U 00YCIOBICHHAS
— stuuecku ( [.Emnunek, Bn.Conoswes, B.Bunaens6ana, Jx.@unnuc, JI.Oymiep u ap. ) win
counonorunuecku (P.Mepunr, mnparmaTuctsl U yTwiauTapuctel u  Ap.). IlpaBo  kak
dbynnamenTanbHas u He3aBucuMas neHHocts (JL.Iteitn, O.I'mpke, M.Opuy, H.H.Anekcees,
N.A Nnwbun, XK.I'ypeuy, I'.Pandpyx ).

XKTI'ypBuu : mpaBo Kak ILIEHHOCTHO-CMBICIOBOM KapkKac M HEO0OXOIMMOE YCJIOBHE
BO3MOXXHOCTH HOPMAJIH30BAHHOTO pa3pelieHus KOH(JIUKTOB B IUIIOPATUCTHUYECKOM MHUpPE U
MOJUTUYECKON JaemMokpatud. IIpu3HaHme TmpaBa Kak CaMOCTOATEIBHOM WEHHOCTH Kak
NPeINoChUIKa  JeKpUMUHANMM3auu  (HOpM  TOBENEHHUs, OTBEPraeMbIX  pelurued u
KOHBEHIIMOHAJIBHON MO3UTHBHON MOPAJbIO.

H.H.AnexceeB : II€HHOCTHO-CMBICIOBOM cHeMU(pUKYM TMpaBa Kak ‘‘00BeMITIOIIEH”
LIEHHOCTH, KOTOpast OIpeesisieT BO3MOXKHOCTh CBOOOTHOTO MPU3HAHUS BCEX MHBIX IIEHHOCTEH U
o0pasyeTr mpoCTPaHCTBO MX CBOOOMHON BeTpeun. “IIpaBoBOE™ OTHOIIEHUE K IEHHOCTSIM KaK I10
PEeUMYIIECTBY MHTENIEKTYyalbHOE, onpezensieMoe kareropueil “npusnHanus’. Crenuduueckas
“OTCTpaHEHHOCTh M “X0J0JHOCTH” mpaBa (A.PaiiHax), 3apUKCHpOBaHHBIE YK€ B IPEBHOCTH (
6oruns npasocynus demuia ¢ MOBA3KOM Ha Iylazax M BecaMu; NMPUHLMN ‘“‘sine ira et studio” —
“0e3 THEBa U IPUCTpACTUS’ ), — 0CO00€ MPEUMYIIECTBO IIPaBa B MUPE IIEHHOCTEH.

[IpaBoBbie IeHHOCTH. Pa3nuyHble BUABI IEHHOCTEW, WM IEHHOCTHBIX MOJIaJIbHOCTEM, —
YyBCTBEHHBIC M JyXOBHBIC, JHUYHbIE U 0€3- U CBEpX-TUYHBIC, COLMATbHBICE U TOTUTHUYECKUE,
HPaBCTBEHHBIC U T. 1. [IpobiiemMa mpaBOBBIX IIEHHOCTEH : €CTh JIU 0co0asi MpaBoOBasi IIEHHOCTHAS
MOJAJIBHOCTb WJIM MPABOBBIE IEHHOCTU BXOJST B KAYECTBE AJIEMEHTA B OJIMH U3 JPYIMX KIACCOB
neHHocted ? lleHHOCTH, MOdy4arolyue HIPU3HAHME CO CTOPOHBI IpaBa KaK LEHHOCTH M
orpakJaeMble TIPaBOM, M COOCTBEHHO IIpaBOBBIE IIeHHOCTU. [IpoOiema OCHOBHBIX —
MpaBoACPUHUPYIOIINX U TTPABOJIETUTUMUPYIOITUX — IIEHHOCTEH.

JlBe opueHTauuu B uiiocoduu mpasa : JUYHOCTh ( MHIAMBUJ ) UM 1iesioe ( oOlIecTBo,
rocyJaapcTBO, HapoJ ) Kak (pyHIameHTanbHble HeHHOCTH. KpuTrka >Tux no3unuid. JINYHOCTH 1



[[eI0€ — BHEMPABOBLIE, METarOpUIndYeckiue (PEeHOMEHBI U TIOHATHUSA, U KaK TaKOBBIE HE MMEIOT
HEOOXOIMMOM CBSI3U C HMueed mpaBa. Mmes ynopsmIo4eHHOro IEJIOTO KaK OCHOBHOM IIEHHOCTH
MOXET JOMYyCKaTh MparMaTUYECKOE UCIOJIb30BAHHUE IMPaBa, OCTABASCh MPU ITOM BHENPABOBOMU
ujieeil, Ho MOXET paBHBIM 00pa3oM BKJIIOYATh M HENpaBOBbIC ( B Ipeneie — aHTHUIIPABOBBIC )
METOJII TOJJEPKAHUSI TIOPSAKA M CTAOMIBLHOW IEINOCTHOCTH. JIMYHOCTh KaK IMIHPUYCCKUI
uHAUBUA ( >KM3HB, COOCTBEHHOCTb, MOTPEOHOCTH, MHTEPECHl etc. ) HAXOAUTCSA MO 3aIIUTOMI
npaBa, HO HE MOKET OBITh KBATM(HUIIMPOBAHA KaK MPABOBasi IICHHOCTh B COOCTBEHHOM CMBICIIE.
[lenHoCTHAs aMOMBAJIGHTHOCTD UJIEH JINYHOCTHU. JIMYHOCTh — €IUHCTBO 00JIaAAI0IINUX CMBICIOM
U 1EeNbI0 aKTOB M, KaK TakoBasg, — ‘‘MECTO’ BBIPAKEHMS, BOIUIOMICHHS M HCIIOJHEHUS
neHHocrei. Ho B 93TOM cMbIcie JMYHOCTH €CTh IIEHTP OOHApYKEHHsI LEHHOCTHBIX
BO3MOKHOCTEH, HO HE HOCHUTEIIb OINEPEACIICHHBIX [IEHHOCTHBIX CBOMCTB; JIMYHOCTh — MPOCTas
BO3MOXXHOCTh BBIOOpa cpeau IEeHHOCTEH, B T. 4. BbIOOpa MEXKIY IOJOKUTEIbHBIMU U
OTPULIATEIILHBIMU [IEHHOCTSIMHU.

“Hopmayn3oBanHas cBoOoma”, “hopManbHOE paBeHCTBO (PaBEHCTBO IEpeN 3aKOHOM),
“paBHOBECHE MEX]y PaBEHCTBOM M CBOOOJION”, “CIpaBeIMBOCTh KaK MPaBOBBIC IIECHHOCTH B
COOCTBEHHOM CMBICIICE U 110 MPEUMYIIEeCTBY. Bompoc 0 COOTHOIIEHMH 5THX LIEHHOCTEH.
SIBASIOTCS 1M OHU HE3aBUCHUMBIMU HJIM OOpPa3ylOT HEKYI0 HEpa3IoKUMYHK ILIEHHHOCTHYIO
[EJOCTHOCTh ?  PSIOTONOXKHBI JIM 3TH MEHHOCTH W JOJDKHBI OpaThCsl B COBOKYITHOCTH HJTU
OTHOIICHUS MEXAY HUMH HUEePapXUIHBI ?

CrpaBeauBOCTh Kak (yHAaMeHTaJdbHas LIEHHOCTh — NpaBoJchUHUpYIOMIA U
npaBoJierHTUMHUpYOmas. Yaes cnpaBeaaMBOCTH W €€ OMIMPUYECKHE BOIUIOUMICHUS — —
CyOBbeKTUBHHBIE (IOOpOJEeTeNns) W OOBEKTHBHBbIC (CIpaBeUIMBBIA MOPANOK). Pasnnunbie
MHTEPIIPETALIUU CIIPABEAJIMBOCTH KaK IEHHOCTH. “‘CHpaBelIMBOCTh” MEXIY ‘‘paBEHCTBOM’ U
“nepapxueii”. Teopus cnopaBemmuBoctu  Jx.Ponmza kak  oOpasenr  MHTepHpeTanuu
“cripaBeUIMBOCTH’ B KaTErOpUSX “paBEHCTBA’.

®unocoust npaBa H.H. AnekceeBa — BapHaHT MepapXUUYECKON MHTEPIIPETALUN HJIEU
CIPaBEAJIMBOCTH KaK IIEHHOCTH U €€ peaju3aluy B o0IIecTBEHHOM nopsjake. O0mas dhopmyina
cripaBeUIMBOCTH : (1) KaXkaas peadn30BaHHAs] [IEHHOCTh HAXOJUTCS B IIEHHOCTHOM OTHOIIEHUU
K JII0OOM M3 JIpYTMX pealn30BaHHBIX IIEHHOCTEH; (2) Kaxaas peaan30BaHHAs LIEHHOCTb UMEET
IIPaBO Ha IOJIHOTY CBOEro JOCTOMHOIO CYyIIECTBOBAaHMS W pa3BUTHA B B Ipejaenax oOmen
CHCTeMBI IIeHHOCTeH; (3) Kakaas pealn30BaHHasl IEHHOCTb, B CIIydae HapyIIEHUS HOPMaJIbHBIX
OTHOWIEHUH C JpYroi IIEHHOCThIO, MMEET MPaBO HAa YCTaHOBJIEHUE paBHOBeCHUS; (4) OTHOLICHUS
pEaIM30BaHHBIX LEHHOCTEH ONpEAENAIOTCS MEpOoH JOCTOMHCTBA, MPHUCYIIEH KaXKIou U3
IEHHOCTEH; (5) OTHOIIEHHUS STH COCTABJISIIOT OOIIMI MOPSIIOK peaTbHON COTUIAPHOCTH.

Tewma 4. [IpaBo 1 HpaBCTBEHHOCTh

Tunel HOPMATHUBHBIX MOPSAKOB U COOTHOIIEHHWE IIpaBa M HPABCTBEHHOCTH B
UCTOpUYECKOM acnekre. HepaznenumocTe M HEPa3IMYMMOCTb HOPMATHBHBIX IIOPSAKOB B
apXamuecKux KyJIbTypax B  KOHTEKCT€ OOBEMIIIONIETO CMBICa  “CBAIIEHHOTO” U
HEMOCPECTBEHHON CaKpaJbHOCTH BCAKON MPAaBUIIO- U 3aKOHO-COOOPa3HOCTH, BILIOTH J0 MPaBUII
ruruenbl. Putyan kak oOmui 3HaMeHaTeNnb BCSKOIO HOPMHPOBAHHOTO  IOBEIEHUS.
Pacmieryienne CMBICTIOBOM TOTAJBHOCTH CAaKpajdbHOW TpaJWLUM B BBICOKHMX “OCEBBIX”
kynbrypax (K.cmepc, II.Dii3eHIITaAT) : ONBITHI KOHLENTYaJbHBIX Ppa3IUYCHUA BHYTPH
HOPMAaTHUBHOM cdeprl B Gpuiiocopuu U B Ipeenax BEIUKUX peauruil ( mpodeTusM B KOHTEKCTE
TE€U3Ma; paguKajgbHble peQopMaliii B KOHTEKCT€ HETEHCTUYECKUX PENIUTHM, OCBSILEHHBIE
JMYHOCTBIO OcHoBarens ). TeokpaTuueckas M MHCTHYECKas KPUTHKA apXaudyecKOW Tpaauluu
“CakpaJbHOCTH CYIIETO” M YTBEPXKIEHHE ‘‘CaKpaJIbHOCTHU JOJDKHOTO”. Jlemudonoruzamus u
neputyanusanus. KoHCTUTyHpoBaHUE OBYX THUIIOB MOPAIBHBIX MOPSIKOB — MPO(AHHOTO H



PETUTHO3HO-10JDKHOT0. POPMHUPOBAaHUE UACH ABTOHOMHOW Mopaiu B puiocoduu. /nurensHoe
MOCJICICUCTBHUE JIPEBHEH CaKpaJlbHOW TPAJWIIMK B KA4ECTBE MOCTOSHHOTO ()OHAa M HA YPOBHE
“KOpHEBOU” cucTeMbl. BTropuuHble cakpaiu3alii HOpMAaTUBHOW cdepbl en bloc. bubnelickue
“penmuruu 3akoHa” ( MyACHCTBO, WciIaM). AHTMHOMHH ‘‘3aKOoHA” M “‘Oylaromatu’, 3aKOoHaA W
CBOOO/IBI B €BAHTEIBCKOW penuruu (XpucTuancTBo). CakpaibHasi IOpUIN3ALUS CPETHEBEKOBOTO
XPUCTHAHCTBA U HOBBIE IPOPBIBBI PAAMKAIBLHOIO NOHUMAaHMs €BaHIEIbCKOro OnaroBecTs (
Pedopmarust, sHceHU3M, THETH3M, HEOpe(hOpMaAIIHOHHBIC TEUCHHUS ).

Ceerckas ¢Qunocodust mpaBa 3M0XHM MOAEpPHA. [ OCIOICTBO €CTECTBEHHO- IPABOBBIX
JOKTPUH M  KOHCTUTYUPOBaHUE  IOJUTHUKO-TIpaBOBOM  Tpaaunuu HoBoro  BpemeHH.
WuTepniperanys npaBa B NEPCHEKTHBE MOPAJIBHOIO UAEaja U OTOXKJIECTBICHUE €CTECTBEHHOIO
npaBa ( pa3yMHOTO, aJICKBaTHOTO, “TIPaBHJILHOTO” TpaBa ) ¢ HPABCTBEHHOCTHIO — “MOpPaJIbHOE
npaBo”. [lombiTka pa3zBeneHus chep mpaBa ¥ HPABCTBEHHOCTH C TOMOIIBIO KaTErOPUAIbHBIX
aJIbTEPHATHB “‘JIEHCTBUE — MOTHUB”, “BHEIIHEC — BHYTpPEHHEe B KpUTHUYECKOU (unocodun
N.Kanra. JleraapHOCTh M MOpPaIbHOCTb. JIBYCMBICIUIEHHOCTH KAaHTOBCKOW WHTEPIPETALMU
KaTeropuueckuii ummnepatus npasa ? HoBble onbIThl BKIIOYEHHS (POPMATBEHOTO (TO3UTHUBHOTO )
npaBa — W TOCylapcTBa — B OOBEMIIIOIIYIO CHUCTEMY ‘HPaBCTBEHHOCTH W HMX 00OpOTHas
cTopoHa : ropunusauus u dtatuzauus 3tuku ( [.T'erens, I'Koren u np.). [lepmaHeHTHBII
XapakTep MpoOJieMbl “TIpaBO M HPABCTBEHHOCTH B COBpeMeHHOU (modern) dunocoduu mpasa.
[IpaBo kak MuHUMYM HpaBcTBeHHOCTH. [lapamurmatuunocts cnopa Bin.C.ConoBreBa u
b.H.Unuepuna B pycckoir ¢gumocopun npasa. HoBast aktyanmzanus mpoOieMbl 1Ocie BTOPOH
MHUPOBOI BOMHBI B CBETE OMbITA TOTAIUTAPU3MA.

Jlornyeckre NPEANOCHUIKM M KOHIENTYyalbHbIe OCHOBaHMs pas3IMYeHUs IpaBa MU
HPaBCTBEHHOCTH. AJIEKBaTHOCTh PA3JIMYCHUST M COIOCTABJICHHUS IpaBa W HPABCTBEHHOCTH
TpeOyeTr coOmrofeHus psAa MpelBapUTENbHBIX YCIOBHM, a HMEHHO, HeoOxomumo : (a)
paccMaTpuBaTh HOPMATHBHBIE CHCTEMBI M TOPSAKH HAa OJHOM YPOBHE — HJICAUIBHOM HITH
peanbHOM; (0) pa3nuyarh HO3UTUBHYIO, WIIM COLMAIBHO-KOHBEHIIMOHAIbHYIO HPABCTBEHHOCTh U
ABTOHOMHYIO ¥ YHUBEPCAJIBHYIO MOPab; (B) MIPOBOANUTH CMBICIOBYIO AU hepeHInaiio MexIy
pasHbIMU THIIAMH aBTOHOMHOM HPAaBCTBEHHOCTHM — O3THKA JI0Jra WM HTHUKA JIIOOBH, 3THUKA
yOeXKIeHUs] WM JTHKAa OTBETCTBEHHOCTH etc. ( OYEBMIHO, YTO JTHKA JI0JITa, HAllpUMep, B
KaHTOBCKOM BapHaHTE CPaBHUTEIBHO JIETKO MOXET OBITh NepegopMysipoBaHa B TEpMHHaX
npaBa, B OTJIMYME OT 3TUKU JIOOBH ); (T) JHOMYCTUTH, YTO MpPAaBO M HPABCTBEHHOCTb TaK WIIU
UHaue JOJDKHBI MMETh OOLIMI 3HaMeHaTelb; B MPOTHBHOM Cllydyae MX COIOCTaBJIEHHE U
IPOTHBOIIOCTABJIEHUE JIOTHYECKH HEKOPPEKTHO ( €CIIM HeaJleKBaTHOCTH €CTECTBEHHO-TIPABOBBIX
JOKTPUH CBf3aHAa C HEPa3JIMYEHUEM MM CMEIIEHWeM HpPAaBCTBEHHOCTH M IIpaBa, TO
HEaJIeKBaTHOCTh YHCTO (OPMAJIbHOTO HOPMATHBHU3MA ONpEHeNseTcs WX aOCONOTHBIM
IPOTHBOIIOCTABIIEHUEM KaK COBEPILIEHHO BHEMOJOXHBIX OTHOCHTEIBHO APYr JApyra el u
¢derHomenoB). Jlormuecku MEPBHYHO PACCMOTPEHHUE IpaBa W HPABCTBEHHOCTH KakK HIEH, C
y4eTOM, KaKk MMHUMYM, ycioBui (6) u (T).

Heo0xoanuMble KOHLENTyallbHbIE OCHOBAaHUS, WJIM KPUTEPUH, DPA3JIMUYEHUs IpaBa M
HpaBCTBEHHOCTH : (1) JABYCTOpOHHMI HMIIEpaTUBHO-aTpUOYTHUBHBIN XapakTep IpaBa U
OJIHOCTOPOHHUI MMIIEPAaTUBHBIN XapakTep HpaBcTBeHHOCTH (JI.M.Ilerpaxkuukuii) ; 310 3HAUUT,
YTO MpaBO C HEOOXOJUMOCTHIO MpeEArojaraeT CBsA3b MPABOMOYHMI M NPaBOOOS3aHHOCTEH W,
COOTBETCTBEHHO, — KOPPEJISALUIO MPABONPUTI3aHUNA OJTHUX C NMPaBOOOS3aHHOCTAMH JIPYTUX, YTO
ABJIIETCS OJIHUM M3 aCIEeKTOB CHPABEUIMBOCTH; (2) OHKPETHBIN, KOHEUHbI U HOpPMaTHUBHO-
(buKcupoBaHHbIM XapakTep ( MO3UTHBHOTO ) MpaBa, ¢ OJAHOH CTOPOHBI, M NPUTI3AHHUS Ha
crenupuieckyro 6€CKOHEYHOCTh CO CTOPOHBI HPAaBCTBEHHOCTH, — € ApYToii; (3) cBsA3b Mpasa ¢
INPUHYXJIEeHUEM ( MYCTh TOJBKO YCIOBHBIM) M OTCYTCTBHE TaKOM CBS3M, JaXe MpsMas
HEBO3MOKHOCTb MPUHYXACHUS B cpepe HpaBCTBEHHOCTH.



[TapagokcanbHOCTh OTHOLICHHS MPaBa U HPaBCTBEHHOCTH. HeoOX0AMMOCTh pa3indeHus
paBa U HPAaBCTBEHHOCTHM M HEBO3MOXHOCTb HX pasfesneHus. VX OTHOLIEeHHe MOXKHO
0003HaYUTh, HO HE ONPEACTUTH B JIOTHUYECKOM CMBICIIE, TOJBKO MapaJoKCAIbHOW (hopMyIioH,
3aMMCTBOBAaHHOM M3 TeoJloTMueckod cdepbl : “Hepa3lieIbHOCTh M HECIUSHHOCTH .
Heunz6exxHocts (pakTHYECKUX CABUTOB B Ty WJIM HMHYIO CTOPOHY : IpPaBOBOW MOpPAJIH3M U
HPaBCTBEHHBIN IOPUIN3M, PAaBHO KaK CMEIICHUS IIpaBa M HPABCTBEHHOCTU ( €CTECTBEHHOE
IIPaBO) WJIM MOIBITOK Pa3pyOUTh ATOT “TOPAMEB Y3€l~ NOCPEACTBOM PAJAUKAIBHOIO pa3BEICHUS
U a0COJIOTHOTO IPOTHUBONOCTABIEHHS IpaBa MU HPABCTBEHHOCTH ( IPaBOBOW (opMalu3M U
YHUCThIII HOPMAaTUBU3M, C OJIHOM CTOPOHBI, 1 MOPAJIMCTUYECKUN HUTMIIM3M B OTHOILIECHUHU MPaBa,
— ¢ Apyroit). Paznuuenue npaBa 1 HpaBCTBEHHOCTH — HEOOXOAMMAs MPEAIOCHIIKA U YCIIOBHE
HOPMAJIM30BaHHOTO  Pa3pelIeHUs]  [IEHHOCTHBIX  KOH(IMKTOB W  JIEKPUMHHAIA3ALUU
3HAYUTEIBHOM 4YacTH 4eJIOBEYECKOro TMOoBeAeHUsA. AOCOIIOTHOE OTHeleHHe IIpaBa OT
HPAaBCTBEHHOCTH M OTCTPAaHEHHE OT MOPAIBHOTO Hjaeana — IyTh K IMOJHOW (opMaau3aluu
[paBa ¥ €ro 3aMblKaHHs Ha TOJIOM IPUHYXJEHUH, B KOHEYHOM CUETe, — HCKaXKEHUE CaMOM
UJEU CIIPaBEAJIMBOCTH.

Tema 5. JIn4HOCTB M TULIO B IIpaBe

IIpobnema yenoBeka Kak JIMYHOCTH B (HIOCOPCKON M TEOJOTMUECKOM aHTPONOJIOIHH.
['ocno/IcTBO  TJIATOHOBCKO-apUCTOTEICBCKOW TApaaurMbl B €BpOIEUCKON  Qrutocodceko-
penuruo3Hor Tpamuiuu. WHTepnperanus (peHOMEHa W TOHATHSA “‘UelOBEK’ B ITO3HTHBHO-
[IEHHOCTHBIX KaTeropusix “ObTHe-0saro”, “moroc-pazym”, “myx” etc. Xpucruanckoe EBanrenne
— pe3KUil JMCCOHAHC B CBA3HOM 1IEIOCTHOCTH aHTUYHOM puiiocopckoit Tpaguuuu ( npodpeTusm
IPOTUB IUIATOHHU3MA; “KEHOCHUC® — CaMOYHHUYMKEHHE OOXKecTBa; MOHATHE “‘Tpexa’ U
HEHMCKOPEHUMOHN “BMHOBHOCTH 4YenoBeka etc. ). Teomormueckwit cuHTe3 ( B NATPUCTHKE U
0COOEHHO CXOJIACTHKE ) Kak MHTepnperanus bubmuu B KaTeropusx aHTUYHOH (uimocopuu u
aHTUYHOM Quiocopuun B OMONEHCKUX KAaTEropusx M PEBaHII IIATOHU3MA-apUCTOTENIM3Ma B
CPEIHEBEKOBOM M HOBOEBPONEHCKOH (ritocoduu U aHTporosiorui. CreKyIATUBHBIA UACATH3M (
['erenb) — BbICIIA TOYKA KJIACCHYECKOM eBpoInenckoil anTponosioruu. KoHTpTeueHwus
Amn.JlaBen, Teprymman, Apryctus, Jlrorep u panusisi teosorusi Pedopmanum, Ilackans,
Kbepkerop. KanroBckas kputndeckas ¢punocodus U npeaBOCXUIIAIONIA TOCTAaHOBKA BOIIPOCa O
cymHocty uyenoseka. [llomenraysp — Iltupnep — Humme u panukanbHas IeCTPYKIUS
KJaccu4yeckoil ¢umiocopun M aHTpomosoruu. VHTeprperanusi uenoBeKa Kak CyIIECTBa,
YKOPEHEHHOT0 B “HUYTO”, Ujes “NepeoleHKH BCeX IIEHHOCTEN U 0OpeTeHHs] MeTa-IIEeHHOCTHOM
( MeTa-HpaBCTBEHHOM M METa-FOPUINYECKON ) TO3HUIMH “TIO TY CTOpPOHY J00pa u 31ma”.

Hogelimas ¢unocodckas anrpomnonorus ( M.Lenep, I'.Ilneccuep, A.l'enen). Yenosek
KaK CYIIECTBO, Pa30pBaHHOE MEXIY “MyXoM~ U “MOPHIBOM”, HACAIbHBIMU IEHHOCTSMU W
*u3Hbl0. lleHHOCTHas amOuBaneHTHOCTh “‘Ayxa”. UYenoBek Kak “IKC-IIEHTpHUYECKoe”,
HELEHTPUPOBAHHOE, OBITUICTBEHHO HEYKOPEHEHHOE CyIIecTBO. UenoBek Kak OMOJOTMYECKU
HE/IOCTaTOYHOE, HE OCHAIleHHOE MHCTHUHKTaMU  JKUBOTHOE.  DPHI0COPCKO-TIPABOBbIE
UMIUTMKAIKU Quitocockoi aHTponosoruu. ABTopuTtapusM U “HoBbIi jerusm” I'.Ilnmeccuepa.

Teopust MHCTUTYTOB KaK ‘“‘COLIMAJIbBHOW aHaJOTWK~ MHCTUHKTOB A.l'eneHa.

CoBpemenHas cutyarus B punocockoil aHTPOIIONIOTHH : CTPEMIIEHHE BOCCTAHOBHUTH Ha
HOBOM YPOBHEC CBA3b C KJIACCHYECKOU Tpa}lHHHeﬁ, POCT BIHAHUA TCOJOTUYCCKUX U PEJIMTUO3HO-
GUI0COPCKX  KOHILEMIMHA U  PETUTHO3HO-aHTPOIOJIOTUYECKUX BEPCHUH  MHTEpIpETaluu
ecTecTBeHHOTO npaBa. [loctmonepHusm u rtocodus mpasa.

JlmanocTh Kak cyObekT mpasa. [loHsTue nuia B nmpase. [[Ba moHATHS CyObEKTa IIpaBa —
nepcoHanucTckoe U HopMmatuBucTckoe. (1) CyOBbekT mpaBa Kak JesiTelb — HOCHTEIb aKTOB (
MpU3HAHMS, UCIIOIHEHU etc. ), IpaBoMounid U oOsi3aHHOCTEN. (2) CyObeKT mpaBa Kak “LIEHTp



BMeHeHus” (X.Kenb3eH), ropuanyeckass KOHCTPYKLMs, ONpenesemMas HOpMaMu IO3UTUBHOTO
npaBa. JInanocTs kak nmpaBoBoe nmousTue (O.I'upke).

“@usnyeckoe” W “ropuauueckoe” nuno. B mapagurme mnepcoHanvM3Ma €IMHCTBEHHO
BO3MOXXHBIN CYOBEKT IpaBa — 4YeJIOBEK. TepMUHOIOTUYECKH — “‘(DU3MYECKOE JIUIO”, HO HE B
CMBICJIE TEJIECHO-(PU3MYECKOr0 YEJIOBEKa U HE B CMBICIIE CyOBEKTa IICUXOJIOTHH, HO CYOBEKT KaK
nesTellb — (paKTUYeCKuid, TeWCTBUTEIBHBIA YEOBEK KaK €IMHCTBEHO BO3MOXHBIH HOCHUTEIb
akToB. [lonstue “npaBoco3Hanus”. “lOpuamyeckoe U0’ — BBIPAKEHUE AHAIOTHYECKOE;
IOPUIMYECKUEC JIUIA HE MOTYT OBITh JEATENSIMH, 32 HUMU CKPBIBAIOTCS JCHCTBUTENBHBIC JIUIIA,
KOTOpBIE ACHCTBYIOT “UMEHEM ", WU “OT UMEHH ~, OPUIUYECKUX JIUII.

B mapagurme HopMaTtuBU3Ma : MOHATHE “‘UEJOBEKA KakK TEJICOJIOTMYECKOro €IMHCTBA U
“nuua” B IOPUIMYECKOM CMBICIIE HE CBSI3aHbl HUKAKOW CYLIECTBEHHOW M HEOOXOJIMMOH CBA3BIO.
[lepBUYHOCTH MOHATHUSA “TOPUIUYECKOTO JIMIA™ JIJIsl paBa U TEOpUH Mpasa. YenoBek — “NuI0”
JUIIb TOT/IA, KOTJa OMpEAeNieH MPaBOM OTHOCUTEIBHO IOpUIUYECKUX HOpM. Jluio B nmpaBe —
Bcerja ropuanyeckoe auio. [lonHoe TOXIeCTBO MPHUPOABI U CMbICIA BCEX IOPUIMUECKUX JUI
Kak CyOBEKTOB MpaBa — OY/b TO YEJIOBEK, yUPEKJACHHE, KOPIIOPALIHs, TOCYIapCTBO.

[IpaBoMoune u NPaBOOOS3aHHOCTH KaK OCHOBHBIC OmpeaesieHus (MpeIuKaMeHTHI)
MPaBOBbIX (eHOMEHOB. Tpu OCHOBHBIX BapHaHTAa HHTEPIPETAlMM COOTHOIICHUS IMpaB U
obs3anHOCTEl B (miocoduu mpasa. (1) Ilpuopurer mpaB mepen OOA3aHHOCTSIMH M OIBITHI
BBIBE/ICHUS MOCJIEIHUX U3 MEPBBIX ( HEKOTOPBIE JOroBOpHBIE Teopuu — JIokk, KaHT, B oTinuune
ot ['060ca). (2) BepxoBeHCTBO 00s3aHHOCTEH HaJl MIpaBaMU M OOPaTHBIA MOPSIOK ACTYyKIHU (
“opraHMueckde”  KOHIEMIMH, TEOPUU  TOTAIBHOTO  TOCYJapCTBa-OOIIHOCTH —
A.TpeunenenOypr, O.lllnmann, K.IlImutt; B Poccmm — cnaBsHOGWMIBI, eBpasuidisl). (3)
“IIpaBoMoune” U “mpaBOOOS3aHHOCTH’ KaK JBE CAMOCTOSITENIbHbIE U HEBBIBOJMMBIC APYT U3
Jpyra KaTeropuu, Wid JIBa CaMOCTOSATEIbHBIX MPABOBBIX MOJYCa; UX KOPPETSAIUS U €IUHCTBO

Kak  B3auUMoOIlojaraHme — camMa CyTh (eHOMEeHa IpaBa. H.H.Anekcees

HEYZOBJIETBOPUTEIILHOCT  JIBYX TIEPBBIX BAapHAaHTOB — JHOO BCIEACTBHE clabocTh
000CHOBaHMA “TIpaBOOOS3aHHOCTH . JIMOO BCJIEACTBME OTKa3a OT C€aMmMoro IOHSTUSA
“npaBoMouns”. Meradusnueckre HUCTOKM MOHATHUS “mpaBoMouns” ( “posse” — MOIIb,

MoryuiectBo). Mnes “BcemorymiectBa” Kak aTpuOyTa 0e3yClIOBHOTO OO0KECTBEHHOTIO OBITHS.
OTHOCHUTEIBHOE MOTYILIECTBO HE MOXKET OBITh ONpaBIaHO KakK LIEHHOCTb CaMHM (PAKTOM CBOETO
CYIIECTBOBaHMS; OHO JOJDKHO ObITh o0OocHOBaHO. “IIpaBomMoune” kak 0OOOCHOBaHHOE

MOTYILIECTBO, WJIU MpaBoBas Moulb — TpaHchopmauus “SA mory” B “S Mory mo mpaBy’.
FOpuauueckast KOpPEIATHBHOCTD MOHATHI “MOYb” 1 “ObITh J03BOJEHHBIM” ( posse — licere ).
Monyc “nomxkxnoro” ( debere — ObITh AOKHBIM). Pasnuume wupeaspbHOrO W

HOPMAaTUBHOTO JOJDKEHCTBOBaHUs. MneanbHOe NOKEHCTBOBaHUE (“TaKk JIOJKHO OBITH’) —
KBAJTM(UKAIMUA ONPEAETICHHOTO IIEHHOCTHOTO TMOpsAJKa KaK OOBEKTHBHO-HEOOXOAUMOIO H
COOTBETCTBYIOILIETO BhIcIeMY pazyMmy (A.Paiinax). OTindrie HOPMAaTUBHOTO JIOJKEHCTBOBAHUS
OT WJICAIbHOTO PABHO3HAUYHO PATUYUI0 MEXKAY MOAYCaMHM BO3MOXHOCTH U HEOOXOJUMOCTH,
XOTSI HOPMaTUBHOE JIOJDKEHCTBOBAHHE, B OTJIUYHE OT YHUCTOM BO3MOXKHOCTU ( 4uCTOE “posse’),
BCETJIa COMPOBOXK/IACTCA BHYTPEHHUM HJIM BHELLTHUM MOHYKICHUEM.

Crnenuduka npaBoBOro OTHOILIEHUS : MOAYCHI “MOYb” U “OBITh JOJDKHBIM ™ B TIPaBe, XOT
U UMIUTMLIUPYIOT APYT APYyTra, AUCTAaHIIMPOBAHBI U COXPAHSIOT B3aUMHYIO OTCTPAHEHHOCTb.

Tewma 6. [IpaBo, rocynapcTBo 1 00IIECTBEHHBIN U

CooTHolleHne mpaBa U TocyaapcTBa kak mpoOiema. OCHOBHBbIE, NPUHIMIIAAIBHO
BO3MOXKHbIE BapuaHThl pemieHus npobsemsl. (1) [IpaBo m rocymapctBo —  pa3juyHble B
CMBICJIOBOH MEPCNEKTUBE (PEHOMEHBI, YTO UMILUIMIUPYET BOZMOXKHOCTh CYILIECTBOBAHUS IIPaBa,



HE aBTOPU30BAHHOTO TOCYJapCTBOM, U TOCYIapCcTBa, HE JETHTUMHUPOBAHHOTO U HE
JUMHUTHPOBAHHOTO MPaBOM, MPUTOM YTO 3TO HE PEILIAET BOMPOCca O MpUMaTe, WK BEpXOBEHCTBE

(a) BEpXOBEHCTBO TIOCYIapCTBa, WM CYBEPEHUTET CHJIbI, IIOJararmoledl mpaBo H
BO3BBIIIAIOIIMICS HaJl HUM Kak factum brutum; (0) BepXOBEHCTBO MpaBa, HOPMHUPYIOIIETO U
CaHKLMOHUPYIOIIEr0 CyBEPEHUTET CHIIbI; (B) YaCTUUHOE IIEpECEYeHHE MpaBa U rocynapcraa. (2)
ToxaecTBO M HepazneauMMOCTh MpaBa U rocyaapcrBa.  X.Kemb3eH : rocyaapcTBo Kak
LEHTPaJIN30BaHHbIN IPaBONOPAIOK. Jlorndyeckass ABYCMBICIEHHOCTh HOpMaTuBU3Ma. JlenaeT au
TOXIECTBO “TipaBa” M “rocymapcTBa’ aOCOJIIOTHO B3aMMO3aMEHUMBIMHU ITH TIOHATHS U TEM
CaMbIM M3JIMILIHUM OJIHO U3 HUX.? MK ke TOKIECTBO HE UCKIIIOYAET ONPEEIIEHHOTO Pa3Inyus,
TaKk YTO MpPaBO KaK CHCTEMa HOPM HAaKJIaJbpIBaeTCsi Ha (AKTUYECKUE OTHOILCHHUS CHIIBI,
HOPMAaTUBHO  yIOpPSIOYMBAasT WX W TEM CaMbiM KOHCTHTYHPYS TOCYAApCTBO  Kak
LEHTPAIN30BaHHBIA MPABOIOPAIOK, MOJOOHO TOMY KakK 4YeJoBeK ( paBHO Kak YydpexkKJeHHe,
KOpIopauusi ¥ camoO rocy/1apCTBO ) CTAHOBUTCS IOPUAMUYECKUM JIMIIOM JIMIIb B COOTHECEHUH C
[IPaBOBBIMU HOpMaMHu ?

CyMMaTHBHOCTh OCHOBBIX JOKTPHUH U HEOOXOAUMOCTH Oonee AuddepeHInpOBaHHOTO
aHayu3a.

l'ocynapcTBo B pa3HHBIX HM3MEPEHUSIX : MOJUTHYECKUM COH03-COOOIIECTBO, BIACTD,
aamunHucTpanus, npaso. (1) [lomuTudeckuii cor3 kak cooOmiecTBo cyap0bl.l'ocymapcTBo Kak
pEnpe3eHTaHT M CUMBOJI LIEJIOCTHOCTH cooOmecTBa. CoOIMAapHOCTh M JOAT CIYKEHHUS Kak
BbIpakeHHe (YHJAAMEHTAJIbHOTO EAMHCTBA MOJUTUYECKOW (OPMBI U CO-OOLIECTBEHHOIO
coJlepKaHus. ANbTepHATHBA OPTAHUYECKOTO “‘coo0ImecTBa” M (GopMaTH30BaHHOTO “‘00ImecTBa’”
B B KoHIenuu ®.Ténnuca. CoBapeMeHHbIE AUCKYCCH “KOMMYHHUTApUCTOB” U “nubepano”. (2)
['ocynapcTBO Kak IOJIMTUYECKAsl BIACTh — M3HAYaJIbHasl CTUXMS CUJIbI, YTBEP)KIAIOLIEH cBOE
a0COIOTHOE BEPXOBEHCTBO, HIIM CYBEPEHUTET, B O0phOE ¢ BHEIIHUMHU U BHYTPEHHUMH Bparamu.
BnacTHo-nonuTuyeckas mnpupoja TocyJapcTBa Kak IIOCTOSIHHAasE BO3MOXHOCTb JI€HCTBOBATH
MOBEpX MpaBa U Bpaszpe3 ¢ mpaBoM. Med BiacTu 00OIOJ0OCTPBIA U KaK TaKOBOW MOXET ObITh
UCIIOJIb30BAaH KakK JJIsl 3alllUThl U TOKPOBUTENIbCTBA, TAaK M JUIsl HAacCWIHUsS, — COBCEM HeE
00s3aTeNbHO JIETUTUMHBIX, T. € CAHKIIMOHUPOBAHHBIX MpaBoM. “IlonmuTu3mM” Kak OCOOBIN THII
MOJIMTUKO-TIPABOBBIX JOKTPUH, BBICTYMAIOIIUX B KauecTBE KOHIENTYyalbHOW (UKCAUU U
000CHOBaHMS BIJIACTHO-TIOJINTUYECKOM, CUIOBOM mpupoasl rocyaapcrsa ( H.Maxkuasemnn,
T.I'066¢c, K.IlImutt ). Kateropuun “npyr” — “Bpar” kak OCHOBHbIE OIpE/EICHHs] HE3aBUCUMOMN
cdepsl “noauruyeckoro” B uutepnperanuu K.IImutra.

(2) T'ocynapcTBo Kak aJMUHHUCTPATUBHBIN amnmapar ynpasieHus. ['eHe3uc paluoHanbHOM
oropokpatun  (M.Bebep) wu “OGropokparmyeckoro moins” (IL.bypase) B smoxy MojepHa.
ABTOHOMMSI AJAMMHUCTPAIMM OTHOCHUTEIBHO TOJUTHYECKOW cdepbl B ABOSKOM CMBICIE
OTCTPaHEHHOCTh de jure OT MNPUHATHUA NOJUTHYECKUX pEUIeHUH, (OPMYIHUPYIOIUX LETU
yIpaBJIeHUs], C OJJHOM CTOPOHBI, U BO3MOXKHOCTb CaMO3aMblKaHus, — ¢ Apyroi. Bmecre ¢ Tem,
— IIUPOKHE BO3MOXKHOCTH aJIMMHUCTpPaTUBHON Oropokparuu de facto BIMATH Ha IpUHUMaEMbIe
HNOJUTUYECKHE PpEIIeHUs] MOCPEJICTBOM IOATOTOBKM HX MPOEKTOB M MHTEPIIPETALMIO YyiKe
NPUHATBIX peleHn. @DyHKIMOHAIbHAS MPUPOJA AJAMUHUCTPATUBHOIO ammapara M €ero
uepapaxuueckas cTpykrypa. @opmanbHas uepapxus JOJKHOCTEH, CTATYyCOB M MOJHOMOYUN U
MaTepuaibHas ~ uepapxus ~ komnereHuumil. CBoeoOpa3ue  aJAMMHHUCTPATHUBHOIO  IpaBa.
MamunHooOpa3Hblii M TEXHOKpAaTHUECKMH XapakTep (yHKIMOHMPOBAHUS COBPEMEHHOU
a}IMI/IHHCTpaTHBHOﬁ CHUCTEMbI YIpaBJICHUA. OKcHaHCcHs a)IMI/IHI/ICTpaTI/IBHO-TeXHOKpaTquCKOﬁ
“cucreMbl” B pasznuuyHble cdepbl  ObITHS  o0IIecTBAa M YEJOBEKa, pa3pacTaHue
aIMUHUCTPATUBHOTO armapaTta u “‘KojioHu3anus >xu3HeHHoro mupa” (FO.Xabepmac). Teopus
¢ynkunoHanbHbIX cucteM H.Jlymana kak KOHILENTyalu3aluss COBPEMEHHBIX TEHJEHIMH B
pasBUTHUU AIMUHHUCTPATUBHO-TCXHOKPATHYCCKOI'O YIIpaBJICHUA n HHTCpIpeTalus B
TEXHOKPATHYECKUX KaTErOpUsx caMoi MOJUTUYECKOM BJIACTH rOCyJapcTBa U MPaBa.



(3) IlpaBoBoe wu3MepeHHe rocyaapcTBa. l[ocyaapcTBO Kak TIOJUTHYECKUN COFO3,
HOPMHMPOBAaHHBIM, T. €. JIETUTUMHMPOBAHHBIA M JIMMUTHPOBaHbIM IpaBoM. KoHcTuTynus,
noJiararoias ¢yHIaMeHTalIbHbIE MTPaBUIa U TPAHUIIbl IeUCTBUS MOJIUTHYECKOM Biactu. Ocobas
ponb HeuszMeHseMoil yactu Konctutynuum ( amepukanckuil “bumne o mpaBax”, “OCHOBHbIE
npaBa” B Koncrturymuu ®OPI" etc. ). Pazgenenne Bnacteil m cucreMa MpaBOBBIX CACPKEK U
npotuBoBecoB”. Koncrutynuonusiii (BepxoBubiii ) Cya kak de jure He3aBHCHMas MHCTaHIIUA,
oOnanaromias MpaBoOM IOCIEIHEr0 M HEOTMEHSEMOr0 BEpIMKTa, — BOIUIOIIEHHE U CUMBOII
npaBa B COBPEMHHOM KOHCTUTYIIMOHHOM Tocyaapctse. Ilonmurndeckas “o0IIEeCTBEHHOCTh U ee
pOJib B B LIEH3YPUPOBAHUU MOJUTUYECKOM BJIACTU. TeOopHH TOCYyHapCcTBAa KaK FOPHIUYECKOIrO
nuna. Teopuu rocyaapcTBa Kak FOpUINYECKOT0 OTHOLIEHHUS.

[lonuTnyeckass JeMOKpaTus B IPaBOBOM KOHTEKCTe. JleMokparuss u IpaBOBOE
rocyJapcTBO, CYBEPEHMTET HapoJa M CyObeKTHBHbIE IpaBa MHAMBHAA. [lpuHimn
MaXOPUTAPHOCTM M IIpaBa MEHBINMHCTB. Kilaccuyeckue peleHuss B HOBOEBPOICHCKON
¢wiocopun mpaBa, MX MapaJUrMaTUYHOCTb, HO OJHOBPEMEHO OIPAaHUYEHHOCTb B 3IOXY
IO3/IHET0 MOJIEpHAa M NocTMozepHa. JlBe TeHieHuuu : smbepanbHO-npaBoBas ([x.JIokk,
N.Kant) u nonutuko-gemokparudeckas (JK.IK.Pycco). ®@uiocodckas KpUTHKA paguKabHON
NOJIMTUYECKON JleMokpatun ¢ mno3uuui Jsmbepanusma (A.ToxsBuib, I.I1.denoroB) wu
koHcepBaru3ma  (K.IImurr).  JIBycMmbIicieHHocTs  no3uuumu  M.Bebepa @ monstue
“reOucIUTapHOM 1EMOKPAaTUU™ U BO3MOXKHOCTD ‘‘XapU3MaTHUYECKOI'O TOCHOJCTBA” B YCIOBUSAX
COBPEMEHHOCTH.

HeoOxomuMocTh pa3nuyath ypOBHH paccMOpeHHs “‘AemMokpatun’” u “mpaBa” ( u
MPaBOBOTO TOCYAApPCTBA ) : AIMIUPUYECKUNA U HOpMaTuBHBIA. F0.Xabepmac : Ha SMIUPUIECKOM
YpPOBHE OTHOILIEHUS MEXAY “AeMOKpaTHell” H “NmpaBoM”’ HMMEIT YHCTO HCTOPUYECKUM U
BHemHUIM xapakrep. (1) IlpaBo kak HOopMaTuMBHAas CHCTEMa M IPABOMNOPSAOK CYLIECTBYIOT

HE3aBHCUMO OT JIEMOKpAaTUM Kak NoJuTHYeckoil cucrembl. (2) bomee Toro : “mpaBoBoe
rocyJIapcTBO” KaKk CHUCTEMa MPUHIMIIOB, OIPAaHUYUBAIOIINX JACHCTBUS MOJUTUYECKON BIAcTH (
rule of law — BepxoBEHCTBO MpaBa ), MOXKET OBITh PEATHU30BAHO B PaMKaX MOJHUTHYCCKUX

CUCTEM, KOTOpbIE HE SIBJIAIOTCS C MOJIUTUKO-IIPABOBOW TOYKU 3pEHMs JeMOKpaTuyeckumu. (3)
[TonuTHuueckast €MOKpaTHs Kak TakKoBas HE MOXKET HHU NPEAOTBPATHTH 3JI0YHNOTpeOJIeHUs
BJAacThio ( T. €. MCIOJB30BAHUS BJIACTH BHE-, aHTH- WIM KBa3HU-IIPaBOBOM CIOCOOOM ), HU
UCKJTIOUYUTh BO3MOXKHOCTb TpaHC(HOpPMAllMM U BBIPOXKIEHUS MOJIUTUKO-TNIPABOBOM CHCTEMBI B
AQHTHUIPABOBYIO (TOTAJIUTAPHBIE PEKUMBI ).

OpHako Ha HOPMATHBHOM YpOBHE KOHUENTHI, WIM HJIEH, “‘IAeMOKpaThu” U ‘“‘TpaBa’,
TOYHEe, “COBPEMEHHOIO MpaBa’ CBsI3aHbl HEPA3PBIBHOM CYIIHOCTHON CBA3bI0. PaBHBIM 00pazom,
B YCIIOBUSIX COBPEMEHHOCTH MJIesl IpaBa HE MOXKET OBITh peajn30BaHa B MOJIUTUYECKOH cucTeMe,
OPUHIUINHMAIBHO aHTHJEMOKpaTudeckoi. YacTHas M myOiauuyHas aBTOHOMMS HMHIUBHUJIOB
B3aUMHO TpeAnoaratoT Japyr apyra. CyObeKTHBHBIE TOTOJUTHYECKUE TMpaBa WHIUBUIOB (
cB00O/1a, COOCTBEHHOCTH €tc. ) KaK aJpecaToB YCTAHOBJIEHHOT'O MPAaBOIOPSIKA, BKIIIOYAIOIIETO
IpY HEOOXOIMMOCTH BO3MOXKHOCTh MPUHYKIEHHS, HE MOTYT OBITh pealn30BaHbl 0€3 MyOInYHON
MOJIMTUYECKON ABTOHOMHMHM TpaXkJaH KaK areHTOB, YCTAHABIMBAIOLIUX WU aBTOPHU3YIOIIMX
HOPMAaTUBHBIM mpaBomopsiiok. W HaobopoT : myOiauyHas aBTOHOMMS TpaxXJaH W,
COOTBETCTBEHHO, IOJUTHYECKAsI IEMOKPATHUsS HE MOYKET COCTOSIThCS, €CIIM HE MPEIIOIOKUTH,
YTO TpaXk/JaHe 3aBeJOMO 00J1a/1al0T HEMTPUKOCHOBEHHBIMH CYOBEKTHBHBIMU MPaBaMHU.

CoBpemeHHas MoJIeMUKa MEXAy CTOPOHHUKAMH pa3IMYHbIX KOHUENINHN 1eMOKPAaTUH KaK
OOIIeCTBEHHON M TOJIMTUYECKOH cuctembl. JInbGepanbl u koMMyHHUTapucThl. JluOepanbHas u
pecrnyOlMKaHCKasi, TpoleaypHas M cyOcTaHUUanbHas MoJenu JeMokpatuu. JlubGepanpHas
MOJIENIb : aKIEeHT Ha CYOBEKTHUBHBIX, JOMOJUTHYECKHX MpaBaX HWHIMBHIOB KaK CBOOOJHBIX U



CaMOCTOSITENIBHBIX JesATEeNIed U 3allluTa PbIHOYHBIX IPUHLUIAX OTHOLIEHUH MEXIy HHUMHU B
npolecce AJOCTHKEHHsI CBOMX LieNel; MOJUTUYECKHE MpaBa rpaxaaH Kak HeoOxoaumas ¢opma
JIETUTHUMALIUH TIOJIB30BAHUS TTOJIMTHUECKON BJIACTHIO, MIIM CIIOCOO BBIJAYM JIMIIEH3UU HA BIIACTB;
MUHUMAJIMCTCKAs KOHUENIUSA IOCYAapCTBa; MHTEPIIPETALNA IIpaBa KaK HOPMaTUBHOW CHUCTEMBI,
CMBICJI U1 OCHOBHBIE (DYHKIIMH KOTOPOH, — TapaHTUsl CYOBEKTHUBHBIX IPaB WHAMBHUIOB, T . €.
3alMTa U MOAJIEpKaHUe MIPABONOPSIIKA KaK YCTaHOBJIEHHON CHCTEMBI IpaB U 00sA3aHHOCTEH, ¢
OJIHOW CTOpOHBI, U NPEAOTBPALEHUE BMELIATEIbCTBA I'OCYIapCTBA U €r0 aJMUHUCTPATUBHOIO
anmnapara B 4YaCcTHbIE JejJa WHIUBUAOB, PaBHO KaK accoUuanuil M KOPIOPALMK; CHIIBHO
BBIpa)KEHHAs TEHICHIUS YUCTO MPOLEAYPHOTo U (OPMaTLHOTO TOHUMAHHUS TIPaBa.

PecniyOnukanckas Moziesib. AKIIEHT Ha IPaykJaHCKO-TIOJUTUYECKUX IIPaBaxX WHIUBUIOB U
npUMaT OOBEKTUBHOTO MPABOMOPSAIKA KaK COACPKATEILHOTO BBIPAKEHUS MOJIUTUYECKOW BOJIU
coobmiectsa. [llnpokoe moHNMaHKUE AEMOKPATUH KaK MPEX/Ie BCET0 CyOCTaHIIMAIBHOTO MOPSIKA
OOLIECTBEHHOTO  yCTpPOWCTBAa, — Kak (eJepaluud CaMOYNpPaBISIOMUXCS  COOOIIECTB.
locynapctBo He “HOYHOM CTOpPOXK~’, HO BBIPAKEHHE MOJIUTHYECKOTO €IMHCTBA TaKOU
denepanuu, HpaBCTBEHHO-NPABOBOM COI03 U COOOIIECTBO CyAbOBI. [leMOKpaTus B ATUTEIbHOM
HCTOPUYECKONH NEpCIeKTUBE HEBO3MOXKHA 0€3 eauHCTBa oOliecTBa M rocynapcrsa W
COOTBETCTBEHHO, 0€3 KyJIbTUBUPOBAHUS TPAXKIAHCKUX U MOJUTUYECKUX J0OpoaeTeNnell rpaxiaH
Y TIOHMMaHUsl TOCYJAapCTBEHHOM CIIy>KObl Kak Jojira ciyxeHusi cooOuiectBy. IIpaBo, paBHbIM
o0pa3oMm, HEe MOXeT ObITb YHUCTO (HDOPMATBHOM CHCTEMOM HOPM M TMPOIEAyp; OHO C
HEOOXOJUMOCTBIO JIOJDKHO BKJIKOYAaTh B ce0s B KAaueCTBE OCHOBAHMS OIPENEICHHBIH HaOOp
COJIepKaTeNbHBIX MOPAJIBHBIX IPUHIIUIIOB, KaK U HA000POT — OMpe/IesieHHbIE OTPaHUYCHUS.

Huckypc-teopust nemokpatuu u npasa H0.XabGepmaca. Konnenmus “nennbepatuBHON
JIEMOKpATUX~ KaK MOMBITKA HAUTH TOYKH CONMPUKOCHOBEHUS JTUOEPATLHON U PeCIyOIMKaHCKON
Monene u peanuzoBaTh uX cuHTe3. Kputuka QopMalbHO-TIPOIEAYPHBIX TEHACHIUN
TUOEepaTbHON MOJIENI, PABHO KaK ATUYECKOTO CY)KEHHS MOJIMTHUYECKOTO JIUCKypca B paMKax
peciyOIMKaHCKOW MOJIETH.

Ilonatue obmero Osara B mpaBOBOM KOHTeKcTe. MHTepnperauus mnoHsTus “obluee
0s1aro” B ucropun (prsiocoPpcko-mpaBoBoil MpICTH. OpraHUYECKU- 3TATUCTCKUE TEOPUH: 0OIIIee
6naro xak 6yaro “unenoro” — rocyaapcra-oOmHocTH ( Ilnaton — Ierens, otdyactu Pycco; B
TUIEePTPOPUPOBaHHOM BHUJI€ — MO3/HEHIINE TEOPUH TOTAITBHOTO rocyaapcTsa). McromkoBanue
“cripaBelIMBOCTH KaK HEOOXOJUMOH IIEHHOCTHOW HepapXuu TMpaB M 00sA3aHHOCTEH B
nepcnekTuBe Ojara “uenoro”. BeIcmias EHHOCTh MPUHYIUTEIBLHOTO “TIOpsaKa’” KaKk TaKOBOTO,
OTIpeNieNIIEMOro BJIACTHBIM aBTOPUTETOM, KOTOPBIA pe-mpe3eHTHpyeT obmee Omaro (I'o606c).
besycnoBHBII MpUMaT TOCYyIapCTBEHHOTO HHTEpEca mepe/] YacTHbIM. [loTsonienne 1 noramenme
YaCTHBIX MHTEPECOB M Onar “o0mum 61arom” kak Osarom menoro. TpeGoBaHUE KepPTBEHHOCTH
OT WHAMBHIOB CO CTOPOHBI IOCyIapcTBa Kak pemnpe3eHTaHta oOmiero Onara. Ilepmommdeckas
aKkTyalqM3alMs OpraHM3MHYECKMX U JTaTUCTCKMX Teopuid oOmero Onara B yCIOBHAX
OOIIECTBEHHBIX TOTPSCEHUA W B KAa4eCTBE AIBTEPHATHBBI aHAPXMUECKUM U PEISTHBHCTCKUM
TEH/IEHIMSIM COBPEMEHHOI IEMOKpaTHH.

OOmiee Onaro Kak yperyjJiMpoBaHHOE, HOPMHUPOBAHHOE IPaBOM OJilaro LeJ0ro W Bcex
MOCPEACTBOM COTJIACOBAHMSI YAaCTHOrO OJjlara KakJIoro wjieHa coollecTBa M oOecreueHue
paBoOBBIX (OpPM paspemieHuss KOH(MIMKTOB ( paHHHE BapuaHThl : Apucrotens — dDoma
AxBunckuii, Jlokk — Kant; coBpemennbie : JIx.Pon3, P.JABopkun, O.Xépde u np.).
Wutepnperanus “crnpaBeyIMBOCTH B KaTeropusx “paBeHCTBa MpaB U cBobox” U
“auctpuOyTuBHOM BBIrObI”. IlpuopureT mnpaBa W CHPAaBEAJIUBBIM NPaBONOPSAIOK  Kak
€IMHCTBEHHO BO3MOJKHBIH IMYyTh OCYIIECTBJICHHUS HJeana oOIiero Oiara Kak COTJIacOBaHHOTO
eauHcTBa Onara Bcex. CoBpeMeHHBIE Teopuu oOlero 6Oiara B MEepCHEKTUBE NMPaBoBOH ( U
NOJUTUYECKON) CIPAaBEUIMBOCTH KaK aJbTEPHATHUBA YTWINTApU3My M Mep(eKIHoHU3MY.



HcronkoBanue cmbiciia U (YHKUMH TOCygapcTBa B JyXe TEOpPHUH JIOToBOpa ( COTrJalieHHe O
cBOOOZIE W COTJIAIICHHE O TOCIIOJCTBE), TOHUMAEMOTO B TPAHCICHICHTAIBHOM M KPUTHYECKO-
HOpMaTuBHOM cMmbiciie. ['ocymapcTBo (res publica) kak rapant moangepxanus ( B T. 4. U
HOCPEICTBOM IPUHYKICHUS ) CHPABEIUIMBOTO MOPSIIKA, COCTABIISIONIETO YCIOBHE BO3MOKHOCTH
oO1ero 0ara yepes coriiacue.

Kputuka coBpeMeHHBIX TeOpHil o0miero Ojara B “TEpPCIEKTHBE CHPABENIMBOCTU U
JIOTOBOPHOM TEOpHHM TocydapcTBa ¢ mosunmid  HeonuOepamm3ma (Dp.Xaiiek, P.Homwk),
BO3POXKJICHHE WJACH “‘HEBUIAUMON pyKH~ , 3allUTa pPaJUKaIbHOTO WHAUBUAYATU3MA u
CIIOHTAaHHOCTH. B KOHEYHOM cuere — OTpUIlaHHE HEOOXOAUMOCTH U BO3MOXKHOCTHU
KOHCTPYHPOBaHHS OOIIECTBEHHOTO HIeaa Jaxe “‘B Mpeernax TOJIbKO mpasa’.

Wnes wm wupean mnpaBoBoro rocynapcrBa. VICTOku wuzaen MpaBOBOro TrocCylapcTBa
(“Rechtstaat” B Hemenkos3sluHON JuTeparype; “rule of law” — “npaBnenuwe mpaBa”, Wiu
“BEpXOBEHCTBO IpaBa” B aHIJIO-AMEPUKAHCKOM CIIOBOYNOTPEOJIEHUH) B HOBOEBPONECHCKOM
¢unocopun mnpaBa — koHuenuuu Jlokka, MoHTeckbe u ocobeHHo Kanta. “IIpaBoBoe
rocy/1apcTBO” KakK ajJbTEpHATUBA FOCYIapCTBY a0COMIOTUCTCKOMY, WM AecroThiyeckoMy. KaHr :
rocy1apcTBO — 3TO OOBEAMHEHHE MHOXKECTBa JIOJCH, MOAUYMHEHHX IPABOBBIM 3aKOHAM.
[TpenmnochklIKu KaHTOBCKOW (HOpMYJIBl — JIOTOBOPHAs TEOPHsI TOCYIAapCTBAa KakK YyCIOBHUS
BO3MO>KHOCTH MPABOMOPSAKA U YTBEPKICHHE MPOCTPAHCTBA MPAXKAAHCKOW CBOOO/IBI.

OCHOBHOW CMBICTT W TapaloKC UIEH MPaBOBOTO TOCYAapcTBa : CaMOOOS3bIBAaHUE, HIIU
CaMOOTpPaHUYECHUE TOCyAapcTBa IIPaBOM, KOTOPOE 3TO TOCYAAPCTBO IIO3UTUBUPYET, T. €.
MOJIArae€T CBOMM BJIACTHBIM aBTOPUTETOM M MOJJEPKUBACT CAHKUUSAMU. Pa3nuuHble ONBITHI
paspemienus 3toro mapanokca. H.H.AnekceeB : nBa mopsiaka BiIacTU — IPaBO COOTHOCUTCS €
roCyJapCcTBOM KaK BJAcCTh C BJIACTHIO. YTBEpPXKACHHE IUTIOpAJIM3Ma HCTOYHHUKOB IpaBa u
MHOKECTBEHHOCTH IPAaBOBBIX MOPSAKOB B couuainbHoM Teopun mnpasa JK.I'ypBuua.
HeynoBieTBOPUTENBHOCTD 3TUX PEUIEHUH, KOTOPbIE OTCTPAHSIOTCS OT MIPUHLMUIIA CYBEPEHUTETA,
WM BEPXOBHOW BJIACTU TOCYJAPCTBA, aBTOPU3YIOUIETO W KOHTPOJMPYIOIIETO BCE BO3MOXKHBIC
MPABOBBIE MOPSAKU (LIEPKOBHOE MPABO, MPABO acCOIUAINI 1 KOPIOpAIHii U Tp.)

Jlyanus3M rocyaapcTBa W OTHOCHUTEIBHO CaMOCTOSITEIBHOI'O TPa’KAaHCKOTO OOIIecTBa,
BKJIIOUYAIOILIETO MPOCTPAHCTBO MYOJIWYHOCTH, — €IUHCTBEHHAsl OIopa JJid BO3MOXHOCTHU
LIEH3Ypbl TOCYAapcTBa Ha IPEAMET €ro IPaBOBOT0 XapakTepa.

Kputuka wmaen mnpaBoBoro rocyaapcrsa. X.KempzeH : QyHkius stoil uueu cyry0o
UJE0JOrMYecKas — CaMOOIIpaB/JaHNue BJIACTH KaK HACWIMS IOCPEJICTBOM HJEH IpaBa Kak
CIpaBEeUIMBOCTH. Teopussi NPaBOBOrO TIOCyJapcTBa — E€AUHCTBEHHAs MJIEOJIOTHYECKas
BO3MOXXHOCTh OINpaBJaHUsl W JIETUTUMAIMM TOCYJapcTBa B YCIOBHUSX JAECTPYKIHMH  €r0
PETUTn033H0-MeTapU3MUecKoro O00OCHOBaHUS. 3a TMpeleNaMu HICONIOTHH — BCSIKOE
roCy/1apCTBO KaK IIEHTPaIN30BaHHBIN MPaBONOPSAOK €CTh “IPaBOBOE IOCYIapCTBO’, a caM ATOT
TEPMHMH — IIJIEOHA3M, WIH U3JIUIIECTBO.

Wnes mpaBoBOro rocyaapcTBa Kak MeTa-IOPUAMYECKOE, WU CBEPX-TPABOBOE IMOHSTHUE,
KaK WHTEpHpeTanus, OIEeHKa W KPUTHKA TOCyJapcTBa C TO3WUIMKA MOPAIBHOTO Hjeasa
(C.A.Kotnspesckuit). [Ipobrema : TONBKO JIM MeTa-IOpUAWYHA UAEs] TMPABOBOTO TOCYAapCTBa
WM K€ B HEW eCcTh COOCTBEHHO MpaBoBoe coiepkanue ? CymecTBYIOT JU IOPUIUYECKUE
KpUTEpPUHU, MO KOTOPBIM MOXHO paclo3HaTh W OTJIMYWTH IPAaBOBE TOCYAAPCTBO OT He-
npaBoBoro? Kiaccuueckue OTBETHI : KOHCTUTYILUS U pa3fielieHue BJIacTel, coracue rpaxkaad u
JEJIETUPOBAHUE BIACTHBIX TOJTHOMOYHIA, TPaBa rPaXKAAHCKON U TOTUTHYECKON CBOOOIBI.



I"apanTus mpaB 4yenoBeKa — TJIABHBIM KpUTEpUH ISl KBaJU(HUKAIMUA TOCYyIapCcTBa Kak
MPaBOBOTO B COBpeMeHHOU ¢unocodpun mpasa. Pacmmpenne Habopa TakuxX MpaB : MOMHMO
IFPaXAAHCKUX U IOJUTUYECKMX — DSKOHOMMYECKHE, COLIMAJIbHBIE, KYJIbTYpHbIE IIpaBa.
Pacmmpenue peectpa npaB Kak npeamer cropa B ¢guiiocopun npasa. C KIacCH4eCKOM TOUKU
3penust (M.Kant, B.['ymOonbar), pacmumpenue peectpa mpaB 3a Mpeaensl “mpaB cBOOOABI —
IpUMeTa MaTepHAIMCTCKOr0 M JECIOTUYECKOI0 I'OCyJapCTBa, MOCKOJIBKY TaKO€ pacIlupeHue
BEJIET K YBEJIMYEHUIO MIPEPOTraTUB U MOJHOMOYMH rOCylapCcTBa, T.€. K YBEJIUYEHUIO €r0 BIACTU
3a cyer npaB rpaxiad. M.bepauH : aHTMHOMMS JBYX KOHUENUMH CBOOOJBI : HEraTUBHOM U
NO3UTUBHONW. Bo3pokJeHue KiacCUuecKod KOHUENIUU “MHUHUMAJIBHOTO TocyaapcrBa’ B
COBPEMEHHBIX HEOJINOEPAJIbHBIX TOKTPUHAX.

Wnes coumansHOro rocynapcrBa. KOHCTUTYIIMOHHOE 3aKpeIICHHE HAECU COLUAIBHOIO
roCcy/IapcTBa — OTPAXKEHUE MMAPAJUTMBbI, TOCIIOJICTBYIOIICH B COBpeMeHHOU (uiiocoduu mpasa.
HepnocraTtoyHocTh “MUHUMANIBHOTO TOCyJapcTBa” B YCIOBHSX COBPEMEHHOTO O0IlIecTBa U B
KOHTEKCTE COBPEMEHHOI'O MPABOCO3HAHUS, C TOYKM 3PEHHS CTOPOHHHMKOB ‘‘COLIUAIBHOTO
rocynapctBa”. (1) T'apanTum couuanbHBIX, SKOHOMHMYECKHX M KYJIbTYpPHBIX TIpaB Kak
MPEANOCHUIKA U YCIOBUE JCHUCTBUTEIBHOTO OCYIIECTBICHHS KJIACCUYECKUX “TIpaB CBOOOABI —
rpaXXAAHCKUX U MOMUTUYECKUX MpaB. (2) HeoOxonuMocTh 3alIUThI Cpeibl OOMTaHUS B YCIOBHSIX
9KOJIOTHYECKOTO KpHU3Hca ¢ HEeM30eKHO HMILTUIMPYET paciimpeHue (yHKIUN ToCynapcTBa |
TpeOyeT MpaBOBOI0 HOPMUPOBAHHUSI.

“ConuaiabpHoe rocyapcTBO”  HE  TOXKIECTBEHHO “rocymapcTBy  BceoOIlero
OJIarOJICHCTBUS” W HE MOXET OBITh TapaHTOM JIMYHOTO CYACThS WJIH CaMOPCATU3allNU.
OyHKIMOHANBHAS ~ JISTUTUMAIUSl  COLMAIBHOIO TOCyJapcTBa JODKHA  HAYMHATBCA C
nemudonoruzanuu, T. €. YCTPAHEHMUsS] HEPEATUCTUUYHBIX DJIEMEHTOB, KOTOPBHIE BKPAJIUCh B
MOJIMTUYECKUI U COIMaNbHBIN MpoekT coBpeMeHHOCTH (O.X&ébde). OyHkuus crpaBeamTuBoro
rOCYJapCTBEHHO-TIPABOBOTO  TOPSI/IKA, KOTOPBIM  MPEANOJIaraeTcsi HJeed  COLMAIBHOTO
rocynapcTBa, — Co3/aHue PyHIaMEHTaJIbHBIX YCIOBHI, HIIM MIPOCTPAHCTB, OJIaronpUsTHBIX JUIS
peanu3aluy YeJI0BEUYECKUX 1eJIeH, HO HE MX HEIOCPEICTBEHHOE OCYIIECTBIICHUE.

OO011ecTBEHHBIN Ueal COBPEMEHHOTO aHApXU3Ma — YTOMHS “CBOOOJBI OT rOCHOJCTBA”
U TOCYIapCTBEHHOTO MpHHYXAeHUs. MHTepmperanus ‘“rocygapcTBa’ Kak aHTH-IIEHHOCTH W
OTPHUIIaHUE BO3MOXXHOCTH CIPABEUTMBOTO TOCYIaPCTBEHHOTO MPABOTIOPSIKA.

@®opMbI TEKYLIET0 KOHTPOJISI U IPOMEKYTOYHOM aTTeCTAllMA:

[IpomexyTounas arrecranus mno aucuurUinHe «®dumocodus mpaBa» MNPOBOIUTCS B
COOTBETCTBUH C YUEOHBIM IIJIAHOM: B 2 CEMECTpE — B BHJIE DK3aMEHa .

B pe3ynbrate 0CBOSHUS NUCHUIUINHBI Y CTYJEHTOB JOJIKHBI OBITH:

— c(hOpMHUPOBAHBI 3HAHMUS:

-OCHOBHBIX (HIOCO(CKO-TIPABOBBIX TOKTPHH U UX MPOOIEMATUKH, KPUTEPUEB OILICHKU
(GmI10cOPCKO-TTPABOBBIX TOKTPUH; MPHHIUIIOB MPOPECCHOHATHFHOTO MBIIIJICHHS COBPEMEHHOTO
IOPUCTA, OCHOB MTPaBOBOMU KYJIBTYPHI;

— c(OpMUPOBaHbI YMEHHUS:

BBIYJICHUTH TJ1aBHOE B IPOOJIEME U MPUHATH ONTUMAIbHOE PElIeHUE, TPAMOTHO
JMCKYTHPOBaTh, 00OCHOBBIBATH IMO3UIIHNIO, OTIMPASsICh HA  TEOPETHUECKUE 3HAHUS;

— c(opMUPOBAHBI HABBIKH:

-puI0c0(HCKO-MPABOBOTO MOAX0/A K PACCMOTPEHHUIO TIPOOIEMBI;

-aHaJTUTUYECKOT0 TOJIX0/Ia K MpobiieMe, BRICOKUM YPOBHEM MPABOCO3HAHUS, TOJTKOBAHHS
MOJIOKEHUH HOPMATHUBHBIX TIPABOBBIX aKTOB .
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